





a ~ 





INDEX 


TO THE 


SIXTEENTH VOLUME FLORIDA REPORTS. 





ABATEMENT. See Pleading, 12. 
ACTION, CAUSE OF. See Contract, 7; Evidence, 6. 


ADMINISTRATORS AND EXECUTORS. See Practice (Hquity), 28. 
1, A suit by a co-surety against the heirs of a deceased co-surety for con- 
tribution is not barred by the statute of non-claim, the administra- 
tor having published the notice required by that statute and been 
discharged and the estate distributed before the cause of action ac- 
crued as between the sureties upon their bond. Gibson v. Mitchell, 

et als., 519. 

2. The presentation of such claim to the discharged administrator is of 
no effect. Id. 

3. After the discharge of an administrator by due course of law and the 
distribution of the estate to the heirs, a suit in equity for contribu- 
tion may be maintained against the heirs by a co-surety of the de- 
cedent, whose claim arose after the discharge, to the extent of the 
property or its value which came to the heirs. Jd. 

4. Such suit is not a suit against heirs upon the bond of the ancestor to 
recover a personal judgment against them, but is in the nature of a 
suit 8x rem to reach the property of the ancestor. The decision in 
this case does not conflict with Gilchrist vs. Filyau, 2 Fla. R., 94. 
Ia. 

5. R. L. M. and F. R. P. were administratrix and administrator of the 
estate of J. T. M., and F. R. P. being desirious of leaving the State, 
and of being relieved of the duties and responsibilities of adminis- 
tering, it was agreed that he should surrender the assets to her and 
she should give him a bond of indemnity, and she with a surety 
executed to him a bond, which, after reciting the circumstances, 
concluded with the condition “that if the said R. L. M. shall pay 
the above claims, [enumerating several claims against the estate in 
behalf of third parties,] as the same shall be just and proper, and 
hold the said F. R. P. harmless and forever discharged from said 
debts or demands, and all other debts or demands that may be 

brought against said estate, and against all claims and demands of 
whatever character that may be brought or presented agsinst F. R. 
P. as administrator as aforesaid, then,” &c.; and the alleged breach 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 

of the condition was that she had refused to pay a debt of the in- 
testate due to the estate of one H., of which the said F. R. P. was 
administrator: Held, That this was a bond of indemnity only as to 
all claims against the estate of M. which were not due to F. R. P. 
in his own right, and not a bond upon which he could recover 
against her claims due te others; and that he could allege a breach 
only after his liability growing out of the administration of the es- 
tate of M. had been ascertained; that the bond created no new per- 
sonal obligations to pay the debts, beyend the available assets of 
her intestate. Pittman’s Adm’r vy. Myrick, 692. 

6. A sheriff does not become an administrator er-offcio of an intestate 
estate until empowered by the probate court te act as such, and un- 
til that event hecan do no act, or consent to nothing, to bind the es- 
tate. Wilson’s Adm’r, et al., v. Dibble, 782. 

7. Heirs at law are not proper plaintiffs in an action for unlawful de- 
tainer, where defendant is in posssession under a lease made by the 
ancestor in her life-time. The right of possession and consequently 
the right of action passes to the administrator or executor as an in- 
cident of the asset. Scott, et ua., v. Lloyd, 151. 

AGENCY. 

A member of a copartnership, after the dissolution, has no agency grow- 
ing out of the former partnership relation to create or to perpetuate 
a liability of his late copartner for partnership indebtedness, as 
against the operation of the statute of limitations. Tate v. Cle- 


ments, 339. 


AMENDMENT. 
I. Or Preapines. See Pleadings, 2. 
II. Or ProceepINGs AND Recorps. See Pleadings, 2; Practice 
(Law), 20,21; Records of Court, Arrest of Judgment. 
Ill. Or Sratures. See Constitutional Lav, 2, 13. 


APPEALS. See Bill of Exceptions, Exceptions,and Writ of Error. 

1. The Supreme Court has authority to prescribe a rule requiring appel- 
lant to give a bond or make a deposit for costs with the Clerk. 
Robinson v. Roberts, 156. 

2. An order of the Circuit Judge refusing to allow a supersedeas upon an 
appeal from the County Judge in a case at Jaw, is not a final judg- 
ment from which an appeal or writ of error will lie. Semble: There 
is no provision of the Constitution or statutes authorizing a review 
in the Supreme Court, by appeal or writ of error, of a determination 
by the Circuit Court upon an appeal from a judgment of the County 
Judge in proceedings before him, relating to the unlawful detention 
of lands and tenements. Barnett vy. Togni, 328. 

8. This court has jurisdiction to hear and determine an appeal from a 
judgment rendered by a Circuit Court in an action brought under 
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APPEALS—( Continued.) 
the statute in relation to the maintenance of bastard children. John 
D. C. v. State, ex rel., 554. 

4. It is a recognized doctrine that an Appellate Court may look 
beyond the bill of exceptions and consider vital errors, apparent on 
the face of the record, as where the complaint clearly shows that 
a right of action in the plaintiff does not exist. Pittman’s Adm’r 
v. Myrick, 692. 

. An appeal will not be dismissed on account of the failure to file an 
assignment of errors within the time appointed, if the assignment 
be filed before the motion is determined and the appellant comply 
with such terms as may be imposed by the court. Pittman’s Adm’r 
v. Myrick, 401. 

6. Where there is a judgment against two parties, and the bond or un- 
dertaking describes the judgment as a judgment against one only, 
this is a ground for a motion to dismiss the appeal. Jd. 

7. When a notice of appeal has been given in good faith, and the ap- 
pellant has failed, by mistake, to give the necessary security in order 
to perfect the appeal as required by the Code, and these facts are 
shown to the satisfaction of the court, the appellant will be allowed 
to perfect the appeal by giving the necessary security. Jd. 

8. A sheriff, who is a party defendant to a bill filed for the purpose of 
enjoining proceedings instituted to exempt personal property from 
levy and sale, and to subject such property to sale, and having no 
interest in the result, is not a necessary party to an appeal from a 
decree subjecting such property to levyand sale. Loring y. Wittich, 
495. 

9. Under the statutes of this State and the Code practice as modified, an 
appeal lies from a final judgment by default, which is similar in its 
character to a decree pro confesso under the practice anterior to the 
Code. Such judgment must conform to the matter of the plead- 
ings of which defendant has notice, the plaintiff not being allowed 
to take such decree as he can abide by. A judgment by default, 
inconsistent with the case made in the original complaint and con- 
forming to a new case made by an amended and supplemental 
complaint, filed three months after service of summons upon the 
defendant, without notice to him, is not authorized by the Code 
practice as modified by statute in this State. State and Trustees v. 
J. P. & M. R. R. Co., et als., 708-9. 

10. After the time (10 days) allowed by law for taking an appeal, the ap- 
peal not being perfected, the Legislature passed an act allowing 
thirty days, and extending its provisions to cases in which judg- 
ment had already been entered: Held, That the act extending the 
time and reviving the proceeding for obtaining a review by appeal, 
applied only to the remedy, and did not affect a vested right. Two 
years are allowed for writs of error by which the review could be 
obtained, and it was competent to extend the time of appealing to 
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APPEALS—( Continued.) 
the full term of two years, in the discretion of the Legislature. 
Alword, Kellogg & Campbell y. Little, 158. 

11. In a common law case an appeal lies only after a final judgment. 
City of St. Augustine vy. Usina, 829. 

APPELLATE PRACTICE. See Appeals, Bill of Exceptions, Hxceptions, 
Jurisdiction (of Supreme Court), New Trial, Practice, (Hquity, 14, 
Law, 42,) Remittitur, Supreme Court. 

APPRENTICESHIP. See Office and Officer, 4. 

ARRAIGNMENT. See Criminal Law, 4. 

ARREST OF JUDGMENT. 

A motion in arrest of judgment made at one term cannot (under the 
statutes of this State), be changed by amendment, or otherwise, at 
a subsequent term into a motion for a new trial. Sedgwick v. Daw- 
kins, 198. 

ASSIGNABILITY OF CONTRACTS. See Contracts, 8, 11. 
ASSIGNEE OF CHOSE IN ACTION, RIGHTS OF. See Contracts, 11. 
ASSIGNMENT OF ERRORS. See Appeais, 5. 

ATTACHMENTS. 

1. The trial of the issues of fact upon the traverse of the affiadavit upon 
which a writ of attachment was issued, if a jury be demanded, 
must be had in the county where the suit is pending. Cwnova v. 
Colby & Gould, 167. 

2. Semble : That the affirmative of the issues of fact upon such traverse 
is with the plaintiff; he must prove the truth of the allegation in 
the affidavit, to the satisfaction of the court or jury, in order to 
sustain his writ. Jd. 

3. In a suit commenced by summons, and in which an attachment is is- 
sued at the same time, a motion to dissolve the attachment will not 
prevent the plaintiff entering the defendant’s default for not plead- 
ing. Loring v. Wittich, 617. 


ATTORNEYS AND SOLICITORS. See Costs, 1, 2. 
BAIL. See Criminal Law, 1, 2. 

BAILIFFS. See Office and Officer, 6. 

BASTARDS AND BASTARDY. 


1. This court has jurisdiction to hear and determine an appeal from a 
judgment rendered by a Circuit Court in an action brought under 
the statute in relation to the maintenance of bastard children. John 
D. C. v. State, ex rel. 554. 

2. The form of the judgment ordered by the court in such cases should 
be in strict compliance with the directions of the statute. Jd. 

8. In a prosecution under the statute for the maintenance of bastard 
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BASTARDS AND BASTARDY— Continued.) 
children, the complaint should allege that the mother is a single or 
unmarried woman. Andrew G. v. Catherine A. 830. 
4. Such a prosecution must be in the name of the State. Jd. 
5. A denial by the court of the defendant’s right to plead any pertinent 
matter of law or fact in avoidance of or in answer to the complaint 
and its material allegations is error. Id. 

6. The swearing of the jury to try the issue ‘‘ whether the defendant is 
the father of the bastard child of the plaintiff,” that being the issue 
framed by the court against the objection of the defendant, as this 
issue assumes that a child has been born and isa bastard, is error ; 
it is also erroneous in that the State, and not the complaining wit- 
ness, is the plaintiff, and the issue is between the State and the de- 
fendant, and not between the witness and the defendant. Jd. 

7. The judgment in proceedings of this character, if against the ac- 
cused, should be in fayor of the State, and not in favor of the com- 
plaining witness, the mother of the child. Jd. 

8. The expenses attending the birth of a bastard child, when allowed by 
the court under the statute, should be ascertained by proofs and not 
otherwise, so that the defendant may have an opportunity to contest 
the facts. Jd. 


BILL OF EXCEPTIONS. See Hvceptions, Practice, (Law). 


1. What purports to be a bill of exceptions, unattested by the signature 
of the Judge, but signed and agreed to by counsel for the respec- 
tive parties, and filed here as an original paper, cannot be consid- 
ered in this court. Robinson v. Mathews, 319. 

2. A bill of exceptions, to be available, must be signed by the Judge, 
and an original paper purporting to be a bill of exceptions, filed in 
this court, in addition to and separate from the record as regularly 
certified, constitutes no part of the record of the judgment of the 
Circuit Court, and where otherwise there is no error alleged or per- 
ceived, the judgment will be affirmede Jd. 

3. Where there is no bill of exceptions in a case at law, attested by the 
judge or by bystanders, as provided by statute, the Supreme Court 
cannot examine the testimony and proceedings had at the trial, or 
upon a motion for a new trial. The court cannot examine questions 
arising on the trial, or on such motion, presented by mere agree- 
ment of counsel. City of Jacksonville vy. Lawson, 321. 

4. When the bill of exceptions does not bring up all the evidence taken 
upon the trial of the cause, the court will infer that there was suffi- 
cient introduced to warrant the finding of the jury. Story and Sul- 
livan v. State, 564. 

5. A bill of exceptions was settled and signed by the Judge on the 29th 
day of May, 1878, as of the 4th day of May, 1878, the 29th being 
beyond the time allowed by the special order of the court within 
which to make such bill of exceptions, and the 4th within such 
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BASTARDS AND BASTARDY—( Continued.) 

time. No laches existing on the part of the appellant, the bill hay- 
ing been placed in the hands of the Judge for signature within the 
time, and the cause having been brought into and heard by the 
Appellate Court at the first term thereof after the judgment: Heid, 
That in a case of this character, controlled entirely by the rules of 
the court, the court will consider the circumstances surrounding it, 
and in this case will consider the bill of exceptions as properly 
here. Mayo v. Hynote, 673. 

6. It is a recognized doctrine that an Appellate Court may look beyond 
the bill of exceptions and consider vital errors apparent on the face 
of the record, as where the complaint clearly shows that a right of 
action in the plaintiff does not exist. Pittman’s Adm’r v. Myrick, 
692. 

7. The time for serving and settling exceptions, under the code, may be 
enlarged by the Court or Judge. Pitiman’s Adm’r vy. Myrick, 401. 


BILL OF REVIEW. See Pleading, 13, 14. 
BOARD OF STATE CANVASSERS. See Hlections, 1, 2, 3, 4, 5. 


BONDS. See Administrators and Hxecutors, 1-5; Appeals, 1-6; Florida 
State Bonds, Internal Improvement Act and Fund. 


CAUSE OF ACTION. See Contract,7; Evidence, 6. 
CHANCERY JURISDICTION. See Practice (Hquity) 4, 5, 18, 30, 31. 
CHARGE OF COURT TO JURY. See E2ceptions, Jurors and Jury. 


1. When a charge embraces several distinct propositions, a general ex. 
ception to the charge is not available if any one of the propositions 
is correct. Dupuis v. Thompson, 69. 

2. It is not necessary that the court in charging the jury, as requested 
by counsel, should use the language of the counsel in announcing 
legal propositions ; and when the Court has already instructed the 
jury upon a question, it is not error to refuse to repeat the matter so 
charged, however correct the proposition may be. Nickels and Gau- 
tier v. Mooring, 76. 

3. Where the trial is by jury, the charge of the court must be excepted 
to when given. Such is the rule when the bill of exceptions is 
framed under the statute of Westminster II., and such is the rule 
under the Code. Coker and Scheiffer v. Hayes, 368. 

4. It is the rule of the Code, as well as of the common law practice, that 
a party cannot, during the progress of the trial, rely with confi- 
dence on the strength of his case, take no exception to matters as 
they occur, or to the charge of the court as given, and afterwards 
claim the right, either through a motion for a new trial or otherwise, 
to have matter already acquiesced in and accepted by him reviewed 
in an appellate court. Coker and Scheiffer v. Hayes, 368. 

5. An exception to a portion of the charge of the court to the jury, to be 
available as error on review, must be to a separate, particular and 


























INDEX. 851 


CHARGE OF COURT TO JURY—( Continued.) 
specific portion of such charge. The language used by the court 
should be designated ; a general exception fails if any part of such 
charge is correct. John D. C. v. State ex rel., 554. 

6. Exceptions to the charge of the court must be taken at the time the 
instructions to the jury so complained of are given, and the evi- 
dence of that fact must appear in the bill of exceptions. Story and 
Sullivan v. State, 564. 

7. To enable a party to avail himself of the error in the court refusing 
to instruct the jury as requested, the attention of the court must be 
called to the particular points upon which instruction is asked and 
that before the jury shall have retired to consider of the verdict. d.. 


CIRCUIT COURT. See Constitutional Law, 6 ; Jurisdiction, (of Circuit 
Courts;) Office, 1, 5, 6, 7. 

CIRCUIT JUDGES. See Office, 1-5. 

CLERKS OF CIRCUIT COURT. See Judgmenis, 1-6. 


COLLECTOR OF REVENUE. See Principal and Surety,1,2 ; Injune- 
tion, 1-5. 

1. Under the statutes of this State the Collector of Revenue is paid 
commissions with reference to amounts collected, under a warrant 
issued annually by the Assessor of Taxes, which warrant, with the 
annual assessment roll, is placed in the hands of the Collector. The 
commissions are fixed by law with reference to the amount of col- 
lections made on each revenue account for each year, and not with 
regard to the sums which may be collected by each officer engaged 
in such service. In this case no question of jurisdiction is raised 
or considered, it being immaterial in view of the conclusion 
reached. State ex rel. v. Drew, 303. 

2. A note whereby the maker promises to pay a sum of money “ for 
value received on account of taxes on the property of the estate of 
L. and others for the year 1872,” does not give a right of action to 
the payee, as the law does not recognize this mode of collecting 
taxes, and there is no allegationin the declaration that payee had 
paid the taxes for or at the request of the maker. Dickson v. Gam- 

on ble, 687. 

3. A tax-collecter cannot enforce a note given him for taxes which it is 
his duty to collect, particularly as it is not alleged that he paid or 
discharged the taxes mentioned at the request of the maker. Jd. 

<4. Whether the publication of the list of lands advertised to be sold for 
unpaid taxes by a collector creates the relation of debtor and credi- 
tor as between the collector and the publisher, guere? Td. 


COMITY. See Constitutional Law, 7. 


COMMISSIONS AND FEES. See Collector of Revenue, Costs, age? Mas- 
ter in Chancery. 


COMMITMENT. See Criminal Law, 1, 2, 5. 
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COMMON CARRIERS. 


The Pensacola and Perdido Railroad Company is a common carrier. 
At common law such common carrier cannot charge excessive or 
unreasonable rates of freight. The common law protects the indi- 
vidual from extortion and limits the carrier to a reasonable rate, 
but there is no common law rule requiring equal rates. What is 
charged one person, and the tariff of rates, are but matter of evi- 
dence to determine whether a charge is a reasonable compensation 
for the service performed. Johnson v. Pensacola & Perdido R. R. 
Co., 623. 


CONCURRENT JURISDICTION. See Jurisdiction (of Probate Judge, 
dc.) . 
CONSTITUTIONAL LAW. See Office and Officer, 5. 

1. After the time (10 days) allowed by law for taking an appeal, the ap- 
peal not being perfected, the Legislature passed an act allowing 
thirty days, and extending its provisions to cases in which judg- 
ment had already been entered: Held, That the act extending the 
time and reviving the proceeding for obtaining a review by appeal, 
applied only to the remedy and did not affect a vested right. Two 
years are allowed for writs of error by which the review could be 
obtained, and it was competent to extend the time of appealing to 
the full term of two years, in the discretion of the Legislature. 
Alvord, Kellogg & Campbell v. Little, 158. 

2. The act of the Legislature of A. D. 1877, Chapter 3010, entitled “An 
act to amend section 3, Chapter 1628, Laws of Florida, relating to 
jurors, and repeal Chapter 2043, Laws of Florida, approved Febru- 
ary 20, 1875,” not only amends and repeals the particular sections 
specified, but makes further provisions upon maiters properly con- 
nected with the subject of the acts affected by the amendment and 
repeal: Held, That the subjeet of the act being expressed in the 
title of the amending act, the Legislature was not restricted by the 
Constitution to the mere amendment or repeal so expressed, and it 
was competent to include in the act other provisions of law upon 
the same subject and properly connected therewith. Gibson y. 
State, 291. 

8. An act providing that juries, to be empaneled for the trial of causes, 
civil or criminal, should be composed of six men, is authorized by 
the Constitution as amended in 1875. Id. 

4. The provisions of Sections 43 and 44 of Chapter 2040, Laws of 1875, 
which authorize the filing of a transcript of the judgment of a jus- 
tice of the peace in the office of the Clerk of the Circuit Court, and 
the entry of a memorandum of the filing of such transcript in the 
judgment docket, and the issuing of execution on such judgment 
by the clerk, are held to be not in conflict with Section 8 of Article 
VI. of the Constitution. The proceeding does not call into action 
or depend upon the jurisdiction of the Circuit Court. Whether the 
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CONSTITUTIONAL LAW—( Continued.) 
judgment so docketed becomes “a judgment of the Circuit Court,” 
is a question not necessarily involved, as the statute may be oper- 
ative without reference to it. Bucky v. Willard, 380. 

5. A part of a statute, or section of a statute, may be unconstitutional 
and void without affecting the validity of other parts, if they be not 
dependent upon each other. Id. 

6. Whether a Circuit Court has the power to set aside an execution 
issued by the clerk upon a transcript of a justice’s judgment: 
quere? (See Th. Dig., 360, Sec. 6.) Id. 

7. Defendant was asteckholder ina company organized under a general 
act authorizing the formation of corporations for manufacturing 
purposes, &c., passed by the Legislature of New York, which pro- 
vides, section 10, that all the stockholders of every company incor- 
porated under this act shall be severally individually liable to the 
creditors of the company to an amount equal to the amount of 
stock held by them respectively upon all debts and contracts of the 
company until the whole amount of capital stock fixed by the com- 
pany shall have been paid in and a certificate thereof made and re- 
corded as required in section 11, which provides that the president 
and a majority of the trustees shall, within thirty days after the 
payment of the last instalment of the capital stock, make a certifi- 
cate of the amount of the capital stock fixed and paid in, to be 
sworn to by such officers and recorded in the county wherein the 
business of the company is carried on. Section 24 provides that no 
stockholder shall be personally liable for any debt so contracted 
which is not to be paid within one year from the time of contracting, 
nor unless suit is commenced against the company within one year 
after the debt becomes due, and no suit shall be brought against any 
stockholder until an excution against the company is returned un- 
satisfied in whole or in part: Held, That the liability of the stock- 
holder grows out of his contract in becoming a stockholder, a lia- 
bility in the first instance, and is not a penalty or in the nature of 
a penalty or forfeiture for the non-performance of duties or acts of 
the officers. The provisions of the statute referred to are mere limi- 
tations of liability, and not conditions upon which liability is imposed 
The courts of this State may enforce such contracts. Flash, Lewis 
& Co. v. Cohn, 428. 

8. The Constitution exempts a certain amount of personal property to 
“the head of a family residing in this State:” Held, That an aver- 
ment that a party “is and has been a ci*izen of said State since 
May, 1876; that at that time he came to Pensacola in said State 
from Maine, bringing with him his family, with the intention of 
making said city his permanent home; that said city has been his 
home ever since that time with the intention that it shall continue 
to be his home, and with no intention of changing his Florida home 
or citizenship by removing elsewhere;” is a sufficient statement 
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CONSTITUTIONAL LAW—( Continued.) 
that he is the head of a family residing in this State to entitle him 
to claim an exemption. Loring v. Wittich, 498. 

f° 9. The Legislature intended that the trust created by the 2d section of 

‘ the Internal Improvement Act should be subject to, and to some 

extent controlled by its subsequent provisions. Zrwustees I. I. Fund 

v. St. Johns Railway Co., 531. 

10. The 29th section of this act reserving to the General Assembly the 
power to grant alternate sections of swamp and overflowed lands 
to railroad companies to the extent therein mentioned, operated as 
a limitation upon the trust and the power of the Trustees. Jd. 

11. The 13th section of the charter of the St. Johns Railway Company 
donating alternate sections of swamp and overflowed lands to this 
company for six miles on each side of its road, harmonizes with the 
principles and purposes of the act of Congress granting these lands 
and with the express provisions of the Internal Improvement Act 
of this State, and does not impair the obligation of any contract 
between the creditors of the trust fund and the State or Trustees of 
the Internal Improvement Fund. Jd. 

12. The power of one Legislature is not limited by the act of an antece- 
dent one, unless the act of the first is of such character as to call 
into operation a constitutional limitation upon the power of the 

~~... second. The Internal Improvement Act is not organic law. Jd. 

13, Chapter 3045 of the Laws of Flerida, being “Anu act in relation to 
the Florida Agricultural College,” is passed in compliance with the 
constitutional requirements covering the subject. The act being 
amended by this act is referred to by its title, by its chapter, and 
the sections amended are re-enacted and published at length. This 

is sufficient. State, ex rel. v. Knowles, et als., 577. 

14, The Florida Agricultural College is a public corporation. It was 
founded by the State of Florida with public moneys derived in trust 
from the government of the United States. It is within the power 
of the Legistature to change the trustees named as corporators. Jd. 

15, The corporators in such a corporation, having made a particular con- 
tract with an individual, is no reason why such corporators are not 
subject to legislative control and removal. Jd. 

——t6. The Constitution, operative in this State in 1855, made it the duty of 

4 the Legislature to designate objects of improvement, which shall 
/ constitute a State system. The Legislature in that year, (January 
j 6, 1855,) designated certain improvements as proper objects to be 
aided from a trust fund created by it and thus establish a system. 
| The primary purpose of this legislation was the construction of the 
works belonging to the system, not the extension of aid or bounty 
to the corporations having the right to construct the works so des- 
ignated. The aid extended by the act was the consideration to the 
companies, having or to have the right to construct the works, to 
accept the provisions of the law, thus bringing themselves within 
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CONSTITUTIONAL LAW—( Continued.) 

the system, subject to its control and regulations. The designation 
of a road “as a proper improvement to be aided from the fund” 
created by the act made it an improvement belonging to thesystem, 
and the acceptance of the provisions of the law by the company 
having the right to construct it, gave the company the rights 
granted. Each road was, under the terms of the law, exempt from 
taxation during its construction, and for thirty-five years from its 
completion. This exemption, rested in contract, was attached to 
tue property and could not be subsequently divested by the State 
Gonzalez v. Sullivan, 791. 

17. During the year 1855 the Legislature designated another line of rail- 
read as a proper improvement to be aided from the Internal Im- 
provement Fund, in the manner provided for in the act establishing 
the system. This constituted the road a part ef the system, and 
upon the company’s acceptance of the provisions of the internal 
improvement act, the right of exemption from taxation attached to 
the road. These acts, relating to the same subject-matter, must be 
construed together as one act. Id. 

18. The power of one Legislature is not limited by the act of an antece- 
dent one, unless the act of the first is of such character as to call 
into operation a constitutional limitation upon the power of the 
second. The internal improvement act is not organic law. It was 
subject to modification by a subsequent Legislature, whenever its 
power was not thus limited. Id. 

19. A prior Legislature cannot make the exercise of constitutional power 
and duty by a subsequent ene depend upon the amount of gain 
which individuals may realize from private investments. Jd. 


CONTRACTS. Sce Constitutional Law, 9-12, 14-19; Partnership, Prin- 
cipal and Interest, 1, Principal and Surety, Statute of Frauds. 

1. Defendant was a stockholder in a company organized under a gen- 
eral act authorizing the formation of corporations for manufactur- 
ing purposes, &c., passed by the Legislature of New York, which 
provides, section 10, that all the stockholders of every company in- 
corporated under this act shall be severally individually liable te 
the creditors of the company to an amount equal to the amoont of 
stock held by them respectively upon all debts and contracts of the 
company until the whole amount of capital stock fixed by the com- 
pany shall have been paid in and a certificate thereof made and ret 
corded as required in section 11, which provides that the presiden- 
and a majority of the trustees shall, within thirty days after the 
payment of the last installment of the capital stock, make a certifi- 
cate of the amount of the capital stock fixed and paid in, to be 
sworn to by such officers and recorded in the county wherein the 
business of the company is carried on. Section 24 provides that no 
stockholder shall be personally liable for any debt so contracted 
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which is not to be paid within one year from the time of contract- 
ing, nor unless suit is commenced against the company within one 
year after the debt becomes due, and no suit shall be brought against 
any stockholder until an execution against the company is returned 
unsatisfied in whole or in part: Held, That the liability of the 
stockholder grows out of his contract in becoming a stockholder, a 
liability in the first instance, and is not a penalty or in the nature 
of a penalty or forfeiture for the non-performance of duties or acts 
of the officers. The provisions of the Statute referred to are mere 
limitations of liability, and not conditions upon which liability is 
imposed. The courts of this State may enforce such contracts. 
Flash, Lewis & Co. v. Conn, 428. 

2. A deed to land is in the name of, and recites a consideration from B. 
A., who is not the grantor in the deed, seeks, by pare] testimony, to 
establish that the consideration for the land was money which B. 
had loaned him, and that the deed was a security for this debt. In 
such a case, where there is a positive denial in the answer, the 
clearest and strongest testimony must be produced to establish the 
loan. Matthews v. Porter, 466. 

3. A note whereby the maker promises to pay a sum of money “ for 
value received on account of taxes on the property of the estate of 
L. and others for the year 1872,” does not give a right of action to 
the payee, as the law does not recognize this mode of cellecting 
taxes, and there is no allegation in the declaration that payee had 
paid the taxes for or at the request of the maker. Dickson v. Gam- 
ble, 687. 

4. A tax-collector cannot enforce a note given him for taxes which it is 
his duty to collect, particularly as it is not alleged that he paid or 
discharged the taxes mentioned at the request of the maker. Jd. 

5. Whether the publication of the list of lands advertised to be sold for 
unpaid taxes by a collector creates the relation ef debtor and cred- 
itor as between the collector and the publisher, guere? Jd. 

6. R. L. M. and F. R. P. were administratrix and administrator of the 
estate of J. T. M., and F. R. P. being desirous of leaving the State, 
and of being relieved of the duties and responsibilities of admin- 
istering, it was agreed that he should surrender the assets to her 
and she should give him a bond of indemnity, and she with a surety 
executed to him a bond, which, after reciting the circumstances 
concluded with the condition “ that if the said R. L. M. shall pay 
the above claims, [enumerating several claims against the estate in 
behalf of third parties,] as the same shall be just and proper, and 
hold the said F. R. P. harmless and forever discharged from said 
debts or demands, and all other debts or demands that may be 
brought against said estate, and against all claims and demands of 
whatever character that may be brought or presented against F. R. 
P. as administrator as aforesaid, then,” &c. ; and the alleged breach 
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of the condition was that she had refused to pay a debt of the in- 
testate due to the estate of one H., of which the said F. R. P. was 
administrator: Held, That this was a bond of indemnity only as to 
all claims against the estate of M. which were not due to F. R. P. 
in his own right, and not a bond upon which he could recover 
against her, claims due to others ; and that he could allege a breach 
only after his liability growing out of the administration of the es- 
tate of M. had been ascertained; that the bond created no new per- 
sonal obligations to pay the debts, beyond the available assets of 
the estate of her intestate. Pittman’s Adm’r v. Myrick, 692. 

7. The “cause of action” in a suit for goods sold is the express or im- 
plied promise to pay, and a promise by the party sought to be 
charged, or facts from which a promise legally results, within the 
period of the statute of limitations, must be shown to defeat the 
operation of the statute. Tate v. Clements, 339. 

8. Where a party has agreed to do certain work, furnish certain mate- 
rials, and keep certain premises in repair, and he fuils fully to per- 
form his agreement, yet if the work done and materials furnished are 
of value and are accepted by the other party, he is entitled to recover 
a quantum merutt for his work and a quantum valebant for his mate- 
rials. The owner, however, should be held to pay in damages only 
suv much as will make the sum agreed to be paid good, deducting 
the loss or damage occasioned by the variation from the contracf, 
After a partial performance the rights under such an agreement 
may be assigned, unless it involves a personal confidence or there is 
something of a fiduciary character in the transaction. Tunno and 
Jessup & Co. v. Roberts, 738. 

9. Where a party stipulates to pay a given sum for a defined service and 
no date is named for payment, the amount becomes due upon the 
performance of the service contracted for. Jd. 

10. An agreement by which a party enters upon the land of another 
and performs labor and service thereon, is not an agreement by 
which an estate in land is created. . Such an agreement to be per- 
formed in five years is a personal contract and is valid if in writing, 
signed by the party to be charged. Id. 

11. The assignee ofa chose in action stands in the place of the assignor, 
subject to all the equities between the parties. Jd. 

12. In order to constitute a charge against a county the thing for which 
it was incurred must be authorized by law. No officer can bind 
either the State or county, unless there is authority, either express 
or necessarily implied, given by law to make the contract sought to 
be enforced. County of Nassau v. Downie, 171. 


CONTRIBUTION. See Principal and Surety, 5, 6, 7. 


CORPORATIONS. See Common Carriers, Railroads. 
1. Sureties on the bond of an officer of a private corporation whose 
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office is annual, with power in him to hold until his successor is 
elected and qualified, are bound only for the year for which he was 
chosen, and for such further time as is reasonably sufficient for the 
election and qualification of his successor, and no longer. Guaran- 
teeing the guod faith and honesty of such officer ‘‘ during his continu- 
ance in office,” means not an indefinite period, or for the time he may 
possibly hold such office by new elections, but his continuance in 
office under his then election and for the legal term. Mutual L. & 

| B. Association v. Price & Price, 204. 

2. Sureties upon such bond are not discharged by the neglect of the 
officers of the corporation to have, as prescribed by the constitution 
and by-laws of the corporation, periodical examination of the books 

of the officer whose sureties they are. Mere laches, unaccompanied 

with fraud, is no ground of discharge. Jd. 

3. Defendant was a stockholder in a company organized under a gen- 
eral act authorizing the formation of corporations for manufactur- 
ing purposes, &c., passed by the Legislature of New York, which 
provides, section 10, that all the stockholders of every company in- 
corporated under this uct shall be severally individually liable to the 
creditors of the company to an amount equal to the amount of 
stock held by them respectively upon all debts and coutracts of the 
company until the whole amount of capital stock fixed by the com- 
pany shall have been paid in and a certificate thereof made and re- 
corded, as required in section 11, which provides that the president 
and a majority of the trustees shall, within thirty days after the pay- 
ment of the last instalment of the capital stock, make a certificate of 

P the amount of the capital stock fixed and paid in, to be sworn to by 

such officers and recorded in the county wherein the business of the 
company is carried on. Section 24 provides that no stockholder 
shall be personally liable for any debt so contracted, which is not 
to be paid within one year from the time of contracting, nor unless 
suit is commenced against the company within one year after the 
debt becomes due, and no suit shall be brought against any stock- 
holder until an execution against the company is returned unsatis- 
fied in whole or in part: Held, That the liability of a stockholder 
grows out of his contract in becoming a stockholder, a liability in 
the first instance, and is not a penalty, or in the nature of a penalty 
or forfeiture, for the non-performance of duties or acts of the offi- 
cers. The provisions of the statute referred to are mere limitations 
of liability, and not conditions upon which liability is imposed. 
The courts of this State may enforce such contracts. Flash, Lewis 

& Co. vy. Conn, 428. 

4, Chapter 3045, of the Laws of Florida, being “ An act in relation to 
the Florida Agricultural Coliege,” is passed in compliance with the 
constitutional requirements covering the subject. The act being 
amended by this act is referred to by its title, by its chapter, and the 
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CORPORATIONS—( Continued.) 
sections amended are re-enacted and published at length. This is 
sufficient. State, ex rel.v. Knowles, et als., 577. 

5. The Florida Agricultural College is a public corporation. It was 
founded by the State of Florida with public moneys derived in 
trust from the government of the United States. It is within the 
power of the Legislature to change the trustees named as corpora- 
tors. Id. 

6. The corporators in such a corporation having made a particular con- 
tract with an individual, is no reason why such corporators are not 
subject to legislative control and removal. Jd. 

COSTS. See Bailiff, Jurors and Jury, and Officer, 6,7; County. 

1. Chancery practice forbids a direct taxation of ccsts as between solici- 
tor and client against defendant; and the Code practice is not dif- 
ferent in this respect. State v. Florida Central BR. R. Co., 708. 

2. Where the counsel has been employed to obtain or create a fund for 
the joint benefit of both parties, his fees, if he prevails, not if he 
loses, may be paid out of the funds; but where the interests of the 
parties are adverse, only the legal taxable costs can be allowed. 
Id. 

3. Where neither partner is blameless the costs should be divided among 
the parties in a suit for dissolution and account. Chandler v. Sher- 
man, 99. 

COUNTIES. 

1. In 1876 there was no statute making a bill incurred for the board of 
jurors engaged in the trial of a capital felony a charge against the 
county in which the trial happened, nor was the board of bailiffs in 
whose charge such jurors were a charge against the county. 
County of Nassau v. Downie, 171. 

2. In order to constitute a charge against a county, the thing for which 
it was incurred must be authorized by law. No officer can bind 
either the State or county, unless there is authority, either ex- 
pressed or necessarily implied, given by law to make the contract 
sought to be enforced. Id. 


COUNTY COURTS. See Jurisdiction (of Probate Judge). 

COVENANTS RUNNING WITH LAND. See Lessor and Lessee. 

CREDITOR’S BILL. See Pleading, 11. 

CRIMINAL LAW. See Bill of Exceptions,4; Hxceptions, 9, 10,11; Ha- 
beas Corpus. 

1. Where it appears that a committing magistrate, on complaint that 
the accused had threatened to do damage to a schooner, and also 
to do bodily harm to the complainant, issued a warrant of commit- 
ment to the jail for want of sureties against doing damage to the 
property and te keep the peace toward the complainant: Held, 
That this was erroneous. Sureties ot the peace against doing dam- 
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age to property (except as to threats to burn a dwelling-house) are 
not authorized by the common law or by statute, and imprisonment 
for want of such sureties is not allowed by law. Zx-parte Har- 
Sourd, 283. 

2. The commitment having been made for want of bail for an act not 
criminal, and also for a criminal act, is irregular. The security 
should be fixed according to the degree of the criminal act charged, 
and the court on habeas corpus should, if required by the accused, 
hear and examine into the evidence for the purpose of determining 
what criminal act has been committed, and the probable cause 
shown against the accused, and this, whether the warrant of com- 
mitment was regular or irregular. Jd. 

3. In an indictment for procuring property by false pretences, it is not 
sufficient to charge that the prisoner “ designedly, and by a false 
pretence, and with intent to defraud one A. P., did obtain with 
such intent the following property.” It must charge what that 
pretence was, and allege specifically that it was false. Hamilton v. 
State, 288. 

4. The record showing that the defendants were brought into court, 
that they appeared by counsel, plead to the indictment, were tried 
and convicted, is sufficient evidence of a proper arraignment. 
Story & Sullivan v. State, 564. 

5. Where a party has been tried and convicted of an offence before a 
justice’s court, and a fine imposed under the statute, and the justice 
in his commitment recites the fact of the conviction and the impo- 
sition of the fine, and further directs that the accused “ be conveyed 
to the county jail to be employed at such manual labor as the 
county commissioners may direct, which time shall not exceed 
ninety days,” and the statute under which the accused was con- 
victed limits the term of imprisonment to which he may be sen- 
tenced to sixty days: Held, That so much of the commitment as 
seems to authorize an imprisonment for ninety days may be treated 
as surplusage and void, without affecting the legality of the com- 
mitment for the non-payment of the fine. The term of the impris- 
onment for such non-payment is regulated by the statute. The 
writ of habeas corpus is refused. Hx-parte Hunter, 575. 

6. To authorize a witness to testify as to the reputation of another for 
truth and veracity in order to impeach him, it is not necessary that 
he should know what a majority of his neighbors or associates say 
or think of his character for truth. Robinson v. State, 835. 

7. If a witness testifies that he knows the reputation for truth and ve- 
racity of the party to be impeached where he lives, the questions as 
to whether that reputation is good or bad, and whether from that 
reputation he would believe him under oath, are proper. Jd. 

8. The opposing party can, upon cross-examination, ascertain the ex- 














INDEX. 861 


CRIMINAL LAW—(Continued.) 
tent of the information of the witness, and the sources of his knew- 
ledge. Id. 


CROSS-BILL. See Pleading, 10. 
DECREE PRO CONFESSO. See Appeals, 9. 


1. A service of subpcena upon a sheriff, as ex-officio administrator, before 
he has been ordered by the Judge of Probate to take charge of the 
estate of a deceased mortgagor, does not authorize a decree pro 
confesso. Wilson et al. v. Dibble, 782. 

2. “ Proof by affidavit to the judge” that the order requiring a defend- 
ant resident of another State to appear and answer has been pub- 
lished in the manner and for the time prescribed by law, is one of 
the requirements of the statute in order to perfect a constructive 
service. This proof must be made before the judge can grant an 
order taking the bill tor confessed. Tunno and Jesup & Co. vy. Rob- 
erts, 738. 


DEFAULTS. See Judgments, 2, 3. 

DEFINITIONS. See Words. 

DEMURRER. See Pleading, 1, 3,6; Practice (Law), 5. 
EJECTMENT. 


1, The action of ejectment is one in which the plaintiff must show that 
he has not only the legal interest, but a possessory title in and to the 
premises in controversy before he will be entitled to recover. Jones 
v. Lofton, 189. 

. In order to enable a plaintiff to recover in such an action, when his 
right of possession is controverted, he must prove—first, that he had 
the legal title to the premises at the time of the commencement of 
the action; second, that he had the right of entry; and third, that 
the defendant, or those claiming under him, were in possession at 
the time the suit was commenced. Jd. 

. A mortgagee cannot restrain the prosecution of a suit in ejectment, 
(brought by a purchaser under a junior lien) against the mortgagor 
or his tenant. Thompson v. Maxwell, 773. 

4. Where the verdict of the jury is plainly against testimony, as to 
which there is no question of credibility, a new trial should be 
awarded. Hence, in an action of ejectment under our statute, 
where there is no question as to the allowance of mesne profits, and 
where the value is fixed by the testimony, the jury must find some 
damages. Duncan v. Jackson et als., 338. 

. Under the statutes of this State, certain occupying claimants, after 
judgment of eviction against them, may have the value of their im- 
provements assessed by a jury in a particular manner and under a 
special charge. This and other provisions ef the statute are of such 
character that the value of the improvements cannot be set off be- 
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EJECTMENT—( Continued.) 
fore judgment against the mesne profits recoverable as damages in 
the action of ejectment. Jd. 

6. A suit in equity to recover the possession of lands under a legal title, 
and for mesne profits, cannot be maintained. All the issues of law 
and fact in regard to the title and the rents and profits may he tried 
in a court of law. Cavedo v.Billings, et al., 261. 


ELECTIONS. See Mandamus. 

1. Whether a vote cast at an election was legally cast, or whether an 
election held on the day appointed of which due return is made to 
the Board of State Canvassers was a legal election, are judicial 
questions which the Board of State Canvassers of elections cannot 
determine. The general power and duty ot this Board is to ascer- 
tain and declare who received the majority of votes cast. This isa 
ministerial duty, and its exercise may be controlled by mandamus. 
State ex rel. v. Board of State Canvassers, 17. 

2. The words “ true vote,” in the statute governing the Board, mean the 
actual vote cast as distinct from the strictly legal vote. Where a 
return is so irregular, false, or fraudulent that the Board is unable 
to determine the actual vote cast, the entire return, under the stat- 
ute, should be rejected. While this power to determine the falsity 
or irregularity is something more than simply counting or comput- 
ing, still such power necessarily appertains to the discharge of every 
ministerial duty of this character. Jd. 

3. Where acts admitted to be done by the answer of respondents in a 
proceeding by mandamus disclose erroneous action and a failure to 
discharge a ministerial duty imposed by law, and a consequent vio- 
lation of right, this court has power to order a Board of State Can- 
vassers to reassemble and discharge their duty. Id. 

4. Under the statute, the proper and only place for the filing of the orig- 

inal certificate of a canvass by the Board of State Canvassers of the 
votes cast at a general election for Governor in this State, is the 
office of the Secretary of State. Where such an original certificate 
is filed in this court as a response to a peremptory writ commanding 
a canvass, this court should direct its return to its only proper legal 
place of deposit. While it is the duty of this court te compel the 
Board of State Canvassers to perform their duties, still the canvass 
made by them under our order is their canvass. This court is not 
a board of State Canvassers. Jd. 
Where a canvass for votes cast for persons at an election for the 
office of Governor of this State is commanded by a peremptory 
writ, a response showing a canvass of votes cast for other officers 
is surplusage, which the court of its own motion should strike out. 
Ta. 
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EQUITY AND EQUITY JURISDICTION. See Chancery Jurisdiction, 
Estoppel, Injunction, Mortgage, Parties, Practice, (Code,) Practice, 
(Hquity,) Trusts, 

ESTATES OF DECEASED PERSONS. See Administrators and Ez- 
ecutors. 


ESTOPPEL. 


Where A. attends conferences of creditors as to the general settlement 
of the estate of an insolvent debtor, and during this period collects 
an asset of the insolvent under directions from him to hold the pro- 
ceeds until settlement with creditors, and afterwards, at a final con- 
ference of creditors, resulting in a general assignment, he signs a 
statement admitting the claim so collected to be an asset of the in- 
solvent, he is estopped from afterwards denying that fact and set- 
ting up his own claim as a set-off. Keyser, Judah & Co. v. Simmons, 
et als., 268. 


EVIDENCE. See Witnesses. 


1. After a deed has been offered and read in evidence to the jury with- 
out objection, and the party offering it in evidence has closed, it is 
too late to insist upon the formal proof of its execution. Dupuis v. 
Thompson, 69. 

. The legal presumption is that an officer does his duty when acting 
under a general power, such as a sale under fi. fa. A party claim- 
ing under a sheriff’s deed of this character, need net prove the 
advertisement when he puts in evidence the judgment, the execu- 
tion, the levy, the return of the sheriff, and his deed reciting due 
and legal advertisement and sale. Jd. 

3. A leading question should be permitted only when it appears essential 
to justice; where a witness is persistently unwilling, or biased, or 
there exists some like reason, the court should allow it. In some 
cases a party may and should be permitted to lead his own witness. 
This matter, however, is in the discretion of the court. It is not 
ground of error, and Appellate Courts universally refuse to review 
such exercise of discretion. Coker & Scheiffer v. Hayes, 368. 

4. After a witness has been examined in chief, and is recalled in rebut- 
tal, the court may, very properly, prevent a simple repetition of his 
tesitimony. A party after his examination ef a witness, and after 
closing his testimony, has not absolute right to recall this witness 
to establish matters not in rebuttal. Whether this rule ought to be 
varied is a question for the Circuit Court, and an Appellate Court, 
if it interferes at all, should only do so where it sees that injustice 
has been done through this action. Jd. 

5. Questions leading to testimony apparently not pertinent to any issue 

are properly overruled. Jd. 

. Where, upon the face of the record, a question clearly open to the 
objection that itis leading and suggestive is rejected, and no ground 
for its rejection appears upon the record, the action of the court 
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EVIDENCE—( Continued.) 
must be attributed to this cause, notwithstanding the fact that the 


inquiry was at to matters properly admissible in rebuttal of antece- 
dent testimony. Jd. 

7. When the bill of exceptions does not bring up all the evidence taken 
upon the trial of the cause, the court will infer that there was suffi- 
cient introduced to warrant the finding of the jury. Story & Sulli- 
van v. the State, 564. 

8. Where the evidence of a debt alleged to exist is a note, bond or mort- 
gage, the party seeking a final decree based thereon should produce 
such note, bond or mortgage. State and Trustees vy. J. P. & M. R. 
R. Co., 708. 

-9. To authorize a witness to testify as to the reputation of another for 
truth and veracity in order to impeach him, it is not necessary that 
he should know what a majority of his neighbors or associates say 
or think of his character for truth. Robinson v. State, 835. 

10. If a witness testifies that he knows the reputation for truth and ve- 
racity of the party to be impeached where he lives, the questions as 
to whether that reputation is good or bad, and whether from that 
reputation he would believe him under oath, are proper. Ji. 

11. The opposing party can, upon cross examination, ascertain the extent 
of the information of the witness, and the sources of his knowl- 
edge. Id. 

12. It is within the discretion of the court to rule out any improper evi- 
dence which has been admitted in the progress of a trial, before the 
closing arguments of the counsel. Coker v. Merritt's Ex'r, 416. 

13. A deed to land is in the name of, and recites a consideration from B. 
A., who is not the grantor in the deed, seeks, by paral testimony, to 
establish that the consideratian for the land was money which B. 
had loaned him, and that the deed was a security for this debt. In 
such a case, where there is a positive denial in the answer, the clear- 
est and strongest testimony must be produced to establish the loan. 
Matthews v. Porter, 466. 

14. The statute of this State (Chap. 1983, Laws,) provides that no person 
interested in the event of an action shall be examined as a witness 
in regard to any transaction or communication between such wit- 
ness and the person deceased at the time of his examination, against 
the assignee of such deceased person. In this case the mortgagee 
being dead, an interested party cannot be a witness as to any trans- 
action with the mortgagee as against a party deriving by assign- 
ment from the mortgagee. Tunno and Jessup & Co. v. Roberts, 738. 

15. A court of record has inherent power to correct the mistakes of its 
officers, so that its record may speak the truth as to ifs action. 
Clerks of the Circuit Court have no authggjiitto enter’a judgment, 
after the expiration of the term, upon a verdict rendered in term. 
Such an entry, though placed in the minutes as being rendered dur. 
ing term, may be inquired into by the court at a subsequent term, 
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EVIDENCE—{ Continued.) 


and if ne such judgment was rendered by the court, such entry 
should be corrected. The corrections may be made upon parol 
evidence, and the presumption in this court is that there was suffi- 
cient to justify the action of the Circuit Court. Sedgwick v. Dawkins, 
198. 


EXAMINATION OF WITNESSES. See Hvidence, Witnesses. 
EXCEPTIONS. See Bill of Exceptions, U harge of Court to Jury. 


a 
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A motion for new trial is not a waiver of exceptions, and if for any 
reason such motion cannot be considered in this court, and the ex- 
ceptions during the trial are properly embodied in the record, we 
can review the rulings of the Circuit Court in this respect. As to 
this matter the case then stands substantially in the same attitude 
that it would have been before the statute authorizing a review by 
this court of the rulings of the Circuit Court upon a motion for new 
trial. Dupuis v. Thompson, 69. 


. Where a charge embraces several distinct propositions, a general ex- 


ception to the charge is not available if any one of the propositions 
is correct. Jd. 


. It is the rule of the Code, as well as of the common law practice, that 


a party cannot, during the progress of the trial, rely with confi- 
dence on the strength of his case, take no exception to matters as 
they occur, or to the charge of the court as given, and afterwards 
claim the right, either through a motion for a new trial or other- 
wise, to have matter already acquiesced in and accepted by him, 
reviewed in an appellate court. Coker and Scheiffer v. Hayes, 368. 


. A simple objection to a question when asked, without an exception 


to the ruling if the objection is overruled, presents a case ot aban- 
denment of the objection. To make such a point available it is 
necessary that an exception should be distinctly taken and placed 
upon the record. Jd. 


. Where the trial is by jury, the charge of the court must be excepted 


to when given. Such is the rule when the bill of exceptions is 
framed under the statute of Westminister II., and such is the rule 
under the Code. Jd. 


. The Appellate Court will not review the rulings or the charge of the 


court upon atrial by jury, unless exceptions were duly taken be- 
fore the rendition of the verdict. Godwin v. Bryan, 396. 


. Exceptions to the decision of the court upon amotion for a new trial, 


are of no avail so far as they relate to rulings of the Judge upon the 
trial of a cause, if such rulings were not excepted to during the trial. 
This rule prevails as well in cases which arose under the Code as 
under the former and the present practice in this State. Jd. 


. The time for serving and settling exceptions, under the Code, may be 


enlarged by the court or judge. Pittman’s Adm’r vy. Myrick, 401. 


. The rule requiring that the Judge presiding at the trial shall settle 
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the case on exceptions, does not control where, at the time the case 
is to be settled, such Judge has resigned. Public duties, upon 
which depend private rights, do not pass away with the official ex- 
istence of the Judge resigning, and the duty of settling a case on ex_ 
ceptions devolves upon his successor. In exercising such power 
this court must presume that he acted upon reliable information. 
Hays Adm’x. v. McNealy, 406. 

10. An exception to a portion of the charge of the court to the jury, to 
be available as error on review, must be to a separate, particular 
and specific portion of such charge. The language used by the 
court should be designated ; a general exception fails if any part of 
such charge is correct. John D. C. v. State ex rel., 554. 

11. Exceptions to the charge of the court must be taken at the time the 
instructions to the jury so complained of are given, and the evidence 
of that fact must appear in the bill of exceptions. Story and Sul- 
livan vy. State, 564. 

12. To enable a party to avail himself of the errer in the court refusing 
to instruct the jury as requested, the attention of the court must be 
called to the particular points upon which such instruction is asked, 
and that before the jury shall have retired to consider of their ver- 
dict. Jd. 


EXECUTION WRIT OF. See Constitutional Law, 6; Justice of the 
Peace,1; Parties, 1; Practice (Law), 38. 
EXEMPTION OF PROPERTY FROM FORCED SALE. 


1. The Constitution exempts a certain amount of personal property to 
“ the head of a family residing in this State :” Held, That an avyer- 
ment that a party “is and has been a citizen of said State since 
May, 1876; that at that time he came to Pensacola in said State 
from Maine, bringing with him his family, with the intention of 
making said city his permanent home; that said city has been his 
home ever since that time, with the intention that it shall continue 
to be his home, and with no intention of changing his Florida home 
or citizenship by removing elsewhere ;” is a sufficient statement that 
he is the head of a family residing in this State to entitle him to 
claim an exemption. Loring v. Wittich, 498. 

In claiming the exemption ot personal property levied upon by the 
sheriff, the only fact necessarry to be sworn to under Section 7, 
Chapter 1715, Laws of 1869, is that the inventory “ contains a true 
and perfect list of all his personal property.” Jd. 


EXTORTION. See Common Carriers, 1. 
FLORIDA AGRICULTURAL COLLEGE. See Corporations, 3, 4, 5, 6. 
FLORIDA STATE BONDS. See Railroads. 


1. Under the provisions of the statutes regulating the exchange of State 
bonds with the Jacksonville, Pensacola and Mobile Railroad Com- 
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FLORIDA STATE BONDS—(Continued.) 

pany for its bonds, the State was to occupy two relations to the 
purchasers of the bonds of the State. The first was that of primary 
debtor to the holder, and the second was that of trustee holding 
the bond of the company and the lien created by the act to secure 
payment to the party who advanced money to the company. The 
Legislature had no authority to create the first relation. It did 
have power to create the second, and a decree based upon the rela- 
tion of primary debtor as fixed by the statute is erroneous. The 
case of Holland vs. The State of Florida, 15 Fla., 456, and the case 
of The State of Florida, e¢ al., vs. The Florida Central Railroad 
Company, él al., 15 Fla., 724, commented upon and followed, so far 
as applicable to this case. State and Trustees I. 1. Fund vy. J., P. & 
M. R. R. Co., et als., 708. 

2. A case should not be remanded with directions to modify a judg- 
ment therein made, unless the proefs in the record authorize such 
modification. The existence of dona fide purchasers of State bonds 
is not established by the proofs in this case so as to authorize a final 
judgment, and this court should not direct any action to be had 
based upon the existence of such fact. This court is controlled by 
the record. Jd. 

3. Bonds issued by railroad companies under the provisions of the act 
of the Legislature of January 10, 1855, were, under the statute, a 
first lien or mortgage on the roads, the equipments and franchises 
of the companies issuing them. A sale by the Trustees named in 
the act having been had and a balance of purchase-money being 
due, an equitable lien for such balance resulted primarily to the 
Trustees as the vendors in the sale. A balance of purchase-money 
being due upon the sale of each road, the right of the vendors is to 
a sale of each road separately. A sale of both estates for the pay- 
ment of the aggregate amount of the liens cannot be had. The 
lien of the Trustees for balance of purchase-money due upon the 
sale of the Pensacola and Georgia and the Tallahassee Railroads, 
and the lien of the State as trustee upon the Jacksonville, Pensa- 
cola and Mobile Railroad, examined and defined with reference to 
the parties to this suit. In this case the State admits the existence 
ard priority of the lien of the Trustees. The case of The State of 
Florida vs. Anderson, ef al., 91 U.S., 669, commented upon and 
followed, so far as applicable to the pleadings and proofs in this 
case. Id. 

FORECLOSURE OF MORTGAGES. See Mortgage ; Pleading, 7. 
FRANCHISES. See Railroads, 1,2; Cfice and Officer, 3. 

FRAUD. See Fraudulent Conveyances ; Mortgage, 3. 
FRAUDULENT CONVEYANCES. 


Mere inadequacy of price in the sale of the property of one in embar- 
rassed circumstances is net evidence of fraud as against creditors, 
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FRAUDULENT CONVEYANCES—(Continued.) 

but a sale of property of the value of fifteen to twenty thousand 
dollars for an indefinite sum, (no price being agreed on,) paid or to 
be paid, not exceeding $5,000, under circumstances showing that the 
purchase was made at the solicitation of the seller and because of 
her pecuniary embarrassments, and the intention of the purchaser 
to give the grantor and her family the benefit of the proceeds of the 
property over and above the purchase money, will warrant a decree 
that the conveyance was fraudulent on the part of the grantor, and 
that as to the grantee it be held to be a security for the amount ad- 
vanced by him to or for the benefit of the grantor. Loring v. Dun- 
ning & Palmer, et ais., 119. 


FUNDS IN COURT. 

Notwithstanding an order directing a complaint to be dismissed, if the 
court has in its possession funds which have accrued from the man- 
agement of the property, the subject matter of the suit, it may direct 
payment of claims incurred for the protection and preservation of 
the property during the action. State v. Fla. Central R. R. Co.,'703. 


HABEAS CORPUS. See Criminal Law, 5. 


1. A writ of error is the exclusive method by which a judgment ina 
habeas corpus proceeding is reviewed in this court. 

2. The general statute regulating notice, and the practice in writs of 
error, do not apply to the writ of error authorized under the statute 
regulating proceedings upon habeas corpus. The practice in such 
cases is in the discretion of this court. Tyler v. Painter, 144. 

3. The commitment having been made for want of bail for an act not 
criminal, and also for a criminal act, is irregular. The security 
should be fixed accerding to the degree of the criminal act charged, 
and the court on habeas corpus should, if required by the accused, 
hear and examine into the evidence for the purpose of determining 
what criminal act has been committed, and the probable cause 
shown against the accused, and this, whether the warrant of com- 
mitment was regular or irregular. Hz-parte Harfourd, 283. 


HOMESTEAD. See Hxemption of Property from Forced Sale. 
HUSBAND AND WIFE. 

1. The wife’s separate estate is an equitable estate where the legal title is 
vested in some other person for her benefit, and the trustee is a nec- 
essary party to asuit seeking to charge such estate. Doliner, Potter 
& Co., v. Snow et als., 86. 

2. In such case the complaint must set up the nature of the trust, and 

| show that such a charge is consistent with and conformable to the 
law of the trust as disclosed by the deed or settlement which created 
it. Id. 

3. Neither the Constitution nor the Laws of this State restrict the power 
of the wife to become the beneficial object of such a grant. Her 
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HUSBAND AND WIFE—(Continued.) 
power to acquire such separate estate is in no way restricted. Jd. 

4. At common law, the promissory note of a married woman is void. 
The Constitution and Statute of this State make no change in this 
respect Neither at Jaw nor in equity can she bind herself so as to 
authorize a personal judgment against her. Id. 

5. There are material differences between the equitable “separate es- 
tate’”’ of the wife and the “statutory separate property” of the 
wife. A complaint or bill seeking to charge either should disclose 
which class of property is sought to be affected. Jd. 

6. An agreement by which a party enters upon the land of another, and 
performs labor and service thereon, is not an agreement by which an 
estate in land is created. Such an agreement to be performed in five 
years is a personal contract and is valid if in writing, signed by the 
party to be charged. Tunno and Jesup & Co. v. Roberts, 738. 

7. Such a contract held by a husband and partially performed, may be as- 
signed to the wife under the Constitution and laws of Florida, in pay- 
ment for her separate moneys advanced to him, and to the extent that 
he had a right, she can havearemedy. Such an agreement, not ne- 
gotiable, is a chose in action to which the wife under our laws can 
in equity acquire a valid title from the husband. Jd. 

8. Where such a chose in action is, by the instrument of transfer from the 
husband to the wife, made payable to the wzfe’s assigns, upon an as- 
signment by her such authority from the husband is sufficient evi- 
dence of the assent of the husband to her subsequent transfer er as- 
signment of the chose in action to comply with the requirements of 
the statute regulating transfers of personal property of the wife. Jd. 

9. The statute which provides that the husband and wife shall join in ald 
sales, transfers and conveyances of the property of the wife, and the 
real estate of the wife, considered in reference to the personal prop- 
erty of the wife. Thomp. Dig., Sec. 5,221. Id. 

10. The assignee of a chose in action stands in the place of the assignor, 
subject to all the equities between the parties. Jd, 


ILLEGAL CONTRACTS. See Collector of Revenue, 3, 4. 
INCORPOREAL HEREDITAMENTS. See Unlawful Detainer, 1. 
INJUNCTION. 

1. Acourt of equity will not entertain a bill for an injunction against 
a tax-collector who threatens to seize personal property without 
lawful authority, as such seizure would be a mere trespass remedia- 
ble in a court of law. Baidwin v. Tucker, 258. 

2. Pending the consummation of a sale of land an injunction restrain- 
ing it was served on the parties, at the suit of a third person ; after- 
wards, by an arrangement by stipulation of the paaties, including 
the plaintiffin the injunction suit, a conveyance of the land was made 
and the consideration secured by notes and mortgage payable at a 
day certain, one note without interest and others with interest, which 
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INJUNCTION—( Continued.) 

notes and mortgage were deposited with a party in trust, subject to 
the determination and decree of the court in an injunction suit: 
Held, That the injunction was waived and did not attach to the 
notes and mortgage, and did not relieve the maker of the notes from 
the payment of interest thereon after maturity, and he was not re- 
strained by the injunction, or by the arrangement, from paying or 
tendering the money to the holder when due, according to the legal 
effect of his promise. Chandler & Wittich v. Wright, 510. 

3. An injunction should not be granted unless the bill contains a prayer 
therefor, nor should an injunction to stay proceedings at law be 
granted without bond and securities prescribed by statute, except in 
cases otherwise specially provided for by law. Thompson v. Max- 
well, 773. 

4. A mortgagee cannot restrain the prosecution of a suit in ejectment 
(brought by a purchaser under a junior lien) against a mortgagor or 
his tenant. Jd. 

. The owner of the equity of redemption and five-sixths of a mortgage 
debt, has an equity to enjoin the sale of land in which he has these 
interests when it is advertised for sale fora tax to which it is not 
subject. Gonzalez v. Sullivan, 791. 


INTEREST. See Principal and Interest. 
INTERNAL IMPROVEMENT ACT AND FUND. 


1. The Legislature intended that the trust created by the 2d section of 
the Internal Improvement Act should be subject to, and to some 
extent controlled by its subsequent provisions. Trustees J. I. Fund 
v. St. Johns Railway Co., 531. 

2. The 29th section of this act reserving to the General Assembly the 
power to grant alternate sections of swamp and overflowed lands 
to railroad companies to the extent therein mentioned, operated as 
a limitation upon the trust and the power of the Trustees. Jd. 

3. The 13th section of the charter of the St. Johns Railway Company 
donating alternate sections of swamp and overflowed lands to this 
company for six miles on each side of its road, harmonizes with the 
principles and purposes of the act of Congress granting these lands 
and with the express provisions of the Internal Improvement Act 
of this State, and does not impair the obligation of any contract 
between the creditors of the trust fund and the State or Trustees of 
the Internal Improvement Fund. Jd. 

4. The power of one Legislature is not limited by the act of an antece- 
dent one, unless the act of the first is of such character as to call 
into operation a constitutional limitation upon the power of the 
second. The Internal Improvement Act is not organic law. Jd. 

5. Bonds issued by railroad companies under the provisions of the act 
of the Legislature of January 10, 1855, were, under the statute, a 
first lien or mortgage on the roads, the equipments and franchises 
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of the companies issuing them. A sale by the Trustees named in 
the act having been had and a balance of purchase-money being 
due, an equitable lien for such balance resulted primarily to the 
Trustees as the vendors in the sale. A balance of purchase-money 
being due upon the sale of each road, the right of the vendors is to 
a sale of each road separately. A sale of both estates for the pay- 
ment of the aggregate amount of the liens cannot be had. The lien 
of the Trustees for balance of purchase-money due upon the sale 
of the Pensacola and Georgia and the Tallahassee Railroads, and 
the lien of the State as trustee upon the Jacksenville, Pensacola and 
Mobile Railroad, examined and defined with reference to the par- 
ties to this suit. In this case the State admits the existence and 
priority of the lien of the Trustees. The case of The State of 
Florida vs. Anderson, e¢ al., 91 U. S., 669, commented upon and 
followed, so far as applicable to the pleadings and proofs in this 
case. State and Trustees vy. J. P. &. M. R. R. Co., et als., 708. 

6. The Constitution, operative in this State in 1855, made it the duty of 
the Legislature to designate objects of improvement, which shall 
constitute a State system. The Legislature in that year, (January 
6, 1855,) designated certain improvements as proper objects to be 
aided from a trust fund created by it and thus establish a system. 
The primary purpose of this legislation was the construction of the 
works belonging to the system, not the extension of aid or bounty 
to the corporations having the right to construct the works so des- 
ignated. The aid extended by the act was the consideration to the 
companies, having or to have the right to construct the works, to 
accept the provisions of the law, thus bringing themselves within 
the system, subject to its control and regulations. The designation 
of a road “as a proper improvement to be aided from the fund” 
created by the act made it an improvement belonging to thesystem, 
and the acceptance of the provisions of the law by the company 
having the right to construct it, gave the company the rights 
granted. Each road was, under the terms of the law, exempt from 
taxation during its construction, and for thirty-five years from its 
completion. This exemption, rested in contract, was attached to 
tie property and could not be subsequently divested by the State. 
Gonzalez y. Sullivan, 791. 

7. During the year 1855 the Legislature designated another line of rail- 
read as a proper improvement to be aided from the Internal Im- 
provement Fund, in the manner provided for in the act establishing 
the system. This constituted the road a part of the system, and 
upon the company’s acceptance of the provisions of the internal 
improvement act, the right of exemption from taxation attached to 
the road. These acts, relating to the same subject-matter, must be 
construed together as one act.#/d. 

8. The power of one Legislature is not limited by the act of an antece- 
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INTERNAL IMPROVEMENT ACT FUND—( Continued.) 


dent one, unless the act of the first is of such character as to call 
into operation a constitutional limitation upon the power of the 
second. The internal improvement act is not organic law. It was 
subject to modification by a subsequent Legislature, whenever its 
power was not thus limited. Jd. 


9. A prior Legislature cannot make the exercise of constitutional power 


and duty by a subsequent one depend upon the amount of gain 
which individuals may realize from private investments. Jd. 


JUDGMEN'I'S. See Bastards and Bastardy, 2,7; Justice of Peace. 
1. A court of record has inherent power to correct the mistakes of its 


2 


officers, so that its record may speak the truth as to its action. 
Clerks of the Circuit Court have no authority to enter a judgment 
after the expiration of the term, upon a verdict rendered in term. 
Such an entry, though placed in the minutes as being rendered 
during term, may be inquired into by the court at a subsequent term 
and if no such judgment was rendered by the court, such entry 
should be corrected. The corrections may be made upon parol evi- 
dence, and the presumption in this court is that there was sufficient 
to justify the actior of the Circuit Court. Sedgwick y. Dawkins, 198. 


. Ina suit commenced by summons, and in which an attachment is 


issued at the same time, a motion to dissolve the attachment will 
not prevent the plaintiff entering the defendant’s default for not 
pleading. Loring v. Wittich, 617. 


3. Where a judgment by default for want of a plea is regularly taken, 


an application to set aside the judgment and allow the defendant 
to plead is addressed to the sound discretion of the court. Jd. 


4. There cannot be in the same case two inconsistent final judgments 


covering the same subject-matter against the same defendant, based 
upon the same pleadings by the same plaintiff. The first judgment 
cevering the subject must stand until it is reversed or opened and 
vacated. State and Trustees vy. J. P. & M. R. R. Co., et al., 708. 


5. A case should not be remanded with directions to modify a judgment 


therein made unless the proofs in the record authorize such modifi- 
cation. The existence of bona fide purchasers of State bonds is not 
established by the proofs in this case so as to authorize a final 
judgment, and this court should not direct any action to be had 
based upon the existence of such fact. This court is controlled by 
the record. Id. 


6. A verdict that “ We, the jury, find for the plaintiff, and assess his 


damages at $1,662.40, with legal interest from the ist September, 
1876,” expresses sufficiently the intention of the jury; the time for 
which such interest is to be computed and the rate are fixed. The 
Clerk can make the necessary calculation and embody the amount 
in the judgment. Simpson & Co. v. Daniels, 677. 
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JUDGMENTS—( Continued.) 
7. In a common law case an appeal lies only after a final judgment. 
City of St. Augustine vy. Usina, 829. 


JURISDICTION. For Chancery Jurisdiction, see Practice (Equity,) 4,5 
18, 30, 31. 
I. OF THE SUPREME COURT. 


1. The Supreme Court has authority to prescribe a rule requiring appel- 
lants to give bond, or make a deposit for costs with the clerk. 
Robinson v. Roberts, 156. 

. There is no provision of the Constitution or statutes authorizing 2 
review in the Supreme Court, by appeal or writ of error, of a de- 
termination by the Circuit Court upon an appeal from a judgment 
of the county judge in proceedings before him, relating to the un- 
lawful detention of lands and tenements. Barnett v. Togni, 328. 

3. This court has jurisdictien to hear and determine an appeal from a 
judgment rendered by a Circuit Court in an action brought under 
the statute in relation to the maintenance of bastard children. 
John D. C. v. State, ex rel. 554. 


II. Or tHe Crecurr Counts. 


1. The Circuit Courts under the Constitution of this State have no 
power to have a sale by their own officers by virtue of their decree 
of property in another circuit. Their authority in such cases does 
not extend beyond establishing the rights and defining the liens of 
the several parties before them. State and Trustees 1. I. Fund v. 
J. P.& M. R. R. C. et al., 708. 

2. Notwithstanding an order directing a complaint to be dismissed, if 
the court has in its possession funds which have accrued from the 
management of the property, the subject matter of the suit, it may 
direct payment of claims incurred for the protection and preserva- 
tion of the preperty during the action. State v. Fla. Cen. R. R. Co. 
703. 

8. The provisions of Sections 43 and 44 of Chapter 2040, Laws of 1875, 
which authorize the filing of a transcript of the judgment of a Jus- 
tice of the Peace in the office of the Clerk of the Circuit Court, and 
the entry of a memorandum of the filing of such transcript in the 
judgment docket, and the issuing of execution on such judgment by 
the clerk, are held to be not in conflict with Section 8 of Article 
VI. of the constitution. The proceeding does not call into action 
or depend upon the jurisdiction of the Circuit Court. Whether the 
judgment so docketed becomes “a judgment of the Circuit Court,” 
is a question not necessarily involved, as the statute may be opera- 
tive without reference to it. Bucky v. Willard, 350. 

4. Whether a Circuit Court has the power to set aside an execution is- 
sued by the clerk upon a transcript of a justice’s judgment : quere ? 
(See Thom. Dig., 360, Sec. 6). Id. 


to 
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JURISDICTION—( Continued.) 
III. Or Propate Court on JUDGE. 
1. Judicial power and jurisdiction is not in its nature exclusive. The 


general rule is that like judicial authority is possessed by different 
Courts, and a grant of jurisdiction to one Court, even if it be of the 
same character as that possessed by another, does not repeal the 
first grant but renders the tribunals in which it is vested courts of 
concurrent, not ef exclusive, jurisdiction. Applying this principle 
to the act of 1844, vesting jurisdiction in the Circuit Courts to sell 
lands belonging to intestate estates to pay debts, it does not repeal 
an antecedent law vesting a previous like authority in the Judge of 
Probate. Hays’ Adm’x v. McNealy, 409. 


2. Where the jurisdiction and power to hear a case depends upon the 


existence ot a fact, that fact must be alleged or appear, or the pro- 
ceedings are coram non judice and void. The act of 1833, under 
which the proceedings in this case were had, authorized the Judge 
of Probate to order a sale of real estate to pay debts “ after exhaus- 
tion of personal assets.” This exhaustion was a fact potential for 
the jurisdiction of the Court. Without it the proceedings were 
void. Jd. 


3. Under the grant of jurisdiction to the Judge of Probate in the Con- 


stitution of 1865, there was no original or inberent power in him to 
sell lands to pay debts. Lands were not assets until so declared by 
the Legislature. His power was conditional, is derived from legis- 
lative grant, and is a donation of special and limited jurisdiction. 
dd. 


IV. GeneRAL. See Corporation, 3; Practice, (Equity) 12; Funds in 


Court. 


JURORS AND JURY. See Bastards and Bastardy. 
1. The act of the Legislature of A. D. 1877, Chapter 3010, entitled “ An 


act to amend Section 3, Chapter 1628, Laws of Florida, relating to 
jurors, and repeal Chapter 2043, Laws of Florida, approved Febru- 
ary 20, 1875,” not only amends and repeals the particular sections 
specified, but makes further provisions upon matters properly con- 
nected with the subject of the acts affected by the amendment and 
repeal: Held, That the subject of the act being expressed in the 
title of the amending act, the Legislature was not restricted by the 
Constitution to the mere amendment or repeal so expressed, and it 
was competent to include in the act other provisions of law upon 
the same subject and properly connected therewith. Gibson v. 
State, 291. 


2. An act providing that juries, to be empaneled for the trial of causes, 


civil or criminal, should be composed of six men, is authorized by 
the Constitution as amended in 1875. Id. 


3. A juror after solemnly entering his verdict in court, “is not to be be- 
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.JTRORS AND JURY—( Continued.) 
lieved or heard” when he afterwards swears that he never approved 
or consented to the verdict. After the return and affirmance of a 
verdict in open court, the testimony of jurors as to the motives and 
influences by which their deliberations were governed should not 
be received. Coker & Scheiffer v. Hayes, 368. 

4. Where the conflicts in testimony are of such character as to involve 
principally questions of credibility, this court will not assume to 
perform this exclusive function of a jury. Under the modern sys- 
tem, where parties are permitted to testify, the best tribunal to de- 
termine how far a man’s interest controls him is a jury of the vicin- 
age. An appellate tribunal is least of all fitted for such a function. 
Ta. 

5. The affidavit of a party based upon information and belief derived 
from statements of members of a jury as to their conduct in the 
jury room, is entitled to no more or other weight than the affidavit 
of a juror himself; it must stand on the same footing. Id. 

6. When it is alleged as error that certain undue influences were 
brought to bear upon some members of the jury to prejudice or 
mislead them, or to influence them to find for a party, the miscon- 
duct or irregularity so complained of upon the part of the party or 
the jurors, must be satisfactorily proven. Coker v. Merritt's E2’r, 
416. 

7. A verdict will not be set aside when the evidence is conflicting, un- 
less it is apparent that the jury have been actuated by some im- 
proper motive. Jd. 

8. The court, in the exercise of a sound discretion, has a right to ex- 
cuse a juror, although he may be found competent to serve; and 
such an exercise of discretion is no error, although objected to by 
the parties to the action. John D. C. vy. State, ex rel., 554. 

9. Under section 28 of “ An act relating to jurors,” approved August 1, 
1868, the court is to determine the necessity of a view by the jury 
of the “premises or place in question,” and having exercised a 
sound discretion in denying a motion for such view, this court will 
not interfere. Coker v. Merritt's Hx’r, 416. 

10. A verdict, “ We, the jury, tind for the plaintiff, and assess his dam- 

ages at $1,662.40, with legal interest from the 1st September, 1876,” 

expresses sufficiently the intention of the jury ; the time for which 

such interest is to be computed and the rate are fixed. The clerk 
ean make the necessary calculation and embody the amount in the 

judgment. Simpson & Co. v. Daniels, 677. 

41. In 1876 there was no statute making a bill incurred for the board of 
jurors engaged in the trial of a capital felony a charge against the 
county in which the trial happened, nor was the board of bailiffs in 
whose charge such jurors were a charge against the county. 
County of Nassau vy. Downie, 171. 


, 
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JUSTICE OF PEACE. See Habeas Corpus, Criminal Law, 1, 2, 5. 


The provisions of sections 43 and 44 of chapter 2040, laws of 1875, 
which authorize the filing of a transcript of the judgment of a 
Justice of the Peace in the office of the clerk of the Circuit Court, 
and the entry of a memorandum of the filing of such transcript in 
the judgment docket, and the issuing of execution on such judg- 
ment by the clerk, are held to be not in conflict with section 8 of 

| article VI. of the Constitution. The proceeding does not call into 

action or depend upon the jurisdiction of the Circuit Court. Whether 
| the judgment so docketed becomes “a judgment of the Circuit 

Court,” is a question not necessarily involved, as the statute may be 

operative without reference to it. Bucky v. Willard, 330. 

i 


LACHES. See Principal and Sureties,4; Pleading, 14. 
| LANDS AND ESTATES IN LAND. See Administrators and Exrecu- 





tors, Ejectment, Husband and Wife, Lessor and Lessee, Mortgage, Stat- 
ute of Frauds, Unlawful Detainer. 


LEGISLATIVE POWER. See Constitutional Law, 18, 19. 
| LESSOR AND LESSEE. 


It is the duty of an under-lessee to inform himself of the covenants con- 
tained in the original lease, for, if he enter and take possession, he 
will be bound by these covenants. Where the restriction upon the 
manner of using the premises is a covenant running with the land, 
it is binding upon the estate in the handsof asub-tenant. He takes 
the title of the lessee with like limitations and restrictions. Dunn 

v. Barton & Hazelton, '765. 


LIEN. See Internal Imp. Act and Fund, 5. 
MANDAMUS. See Collector of Revenue, 1. 


1. Whether a vote cast at an election was legally cast, or whether an 
election held on the day appointed of which due return is made to 
the Board of State Canvassers was a legal election, are judicial 
questions which the Board of State Canvassers of elections cannot 
determine. The general power and duty of this Board is to ascer- 
tain and declare who received the majority of the votes cast. This 
is a ministerial duty, and its exercise may be controlled by man- 
damus. State ex rel. vy. Board of State Canvassers, 17. 

2. There is strictly no return to a peremptory writ of mandamus. It is 
to be obeyed. A certificate showing in general terms a perform- 
ance of the several specific acts commanded to be done, is the 
proper response to such writs. All other matter is surplusage and 
should be stricken out. Jd. 

8. Where acts admitted to be done by the answer ef respondents in a 
proceeding by mandamus disclose erroneous action and a failure 
to discharge a ministerial duty imposed by law, and a consequent 
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MANDAMUS—( Continued.) 
violation of right, this court has power to order a Board of State 
Canvassers to reassemble and discharge their duty. Jd. 

4° Where, in a proceeding by mandamus, the question of the jurisdic- 
tion of the court has been heard and determined, a protest against 
the jurisdiction interpolated in the certificate of obedience to the 
peremptory writ should be stricken out. Having determined that 
we have jurisdiction, it is our duty to enforce our order, and that 
question cannot be thus again raised. Jd. 

5. Where a canvass for votes cast for persons at an election for the office 
of Governor of this State is commanded by a peremptory writ, a re- 
turn showing a canvass of votes cast for other officers is surplus- 
age, which the court of its own motion should strike out. 4. 


MARRIED WOMEN. See Husband and Wife. 
MASTER IN CHANCERY. 


Five dollars per day is not an exorbitant or unusual allowance for 
the services of an accurate, competent and industrious accountant 
and master. The Circuit Court having found the time employed, 
and there being no satisfactory testimony to the contrary, this court 
must approve such finding. It is the duty of the judge to see that 
he does not allow for more labor than has been properly performed. 
Chandler v. Sherman, 99. 


MISTAKES. See Records of Court. 
MORTGAGE. 


1. A deed to land is in the name of, and recites a consideration from B. 
A., who is not the grantor in the deed, seeks, by parol testimony, to 
establish that the consideration for the land was money from which 
B. had loaned him, and that the deed was a security for this debt. 
In such a case, where there is a positive denial in the answer, the 
clearest and strongest testimony must be produced to establish the 
loan. Matthews v. Forter, 466. 

2. A mortgagee seeking the foreclosure of a mortgage can have only 
such debts established as are within the terms of the mortgage. 
Tunno and Jessup & Co. v. Roberts, 738. 

3. Where, in a foreclosure suit, the defence is a satisfaction of a mortgage 
debt, and the evidence in the case upon the part of the plaintiff con- 
sists of the debt established by judicial proceedings and outstanding 
up to the institution of the suit, the mortgage, and plaintiffs denial of 
any payment or satisfaction, and the evidence upon the part of the 
defendant is his own testimony in direct conflict with this written 
evidence and the testimony of the plaintiff, the testimony of defend- 
ant’s son, which is uncertain and indefinite, and to part only of a 
conversation between the parties, and the testimony of a third party 
not plainly in conflict with plaintiff's testimony, the court should 
find for the plaintiff. Especially is this true when the assault upon 
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MORTGAGE—( Continued.) 


the mortage debt involves the regularity and propriety of proceed- 
ings in a collateral suit. Under the peculiar circumstances of this 
case the decree is affirmed without prejudice to any right to pro- 
ceedings which the defendant may have, looking to a re-sale of the 
property alleged to have been sold by the fraud and covin of the 
plaintiff at a price less than its value, or to file an original bill to 
set the sale aside, or to his action for damages. Finlayson v. Lips- 
comb, 751. 


4. Where, upon a foreclosure of mortgage, after decree and sale it is 


found that a portion of the lands described in the mortgage (a copy 
of which was annexed to the bill) were not properly described in 
the bill of foreclosure, a bill of review may be filed for the purpose 
of correcting the error in the bill and setting aside the decree and 
sale as to the land erroneously described ; or setting aside the de- 
cree in ‘oto if necessary, and obtaining a sale of the mortgaged 
lands. Thompson vy. Maxwell, 773. 


5. A mortgagee cannot restrain the prosecution of a suit in ejectment 


(brought by a purchaser under a junior lien) against the mortgagor 
or his tenant. Jd. 


6. A mortgage unrecorded or imperfectly recorded is valid as against 


creditors or subsequent purchasers with notice of the mortgage. Id. 


7. Where parties holding a deed executed for the purpose of securing 


them for money due and advances to be made, and they on delivery 
of the deed gave to the grantor an agreement to convey to the 
grantor, on payment of a sum named, the interest of the grantees 
is a mortgage interest; and if they have taken possession of the 
premises against the consent of the grantor, and without foreclo- 
sure, his proper remedy against them is at law, and not in equity, to 
recover the possession. ndell & Son v. Walls, 786. 


8. The fact that complainant’s property was taken possession of by a 


mortgagee without foreclosure, while complainant was in custody 
of a committee as an adjudged lunatic, does not give him, after the 
restoration of his reason, a right to recover possession of his land 
by billinchancery. Id. 


MOTION IN ARREST OF JUDGMENT. See Arrest of Judgment. 
MOTION FOR NEW TRIAL. See New Trial, Arrest of Judgment. 
MULTIFARIOUSNESS. See Pleading, 9. 

NEWLY DISCOVERED EVIDENCE. See Zvidence. 


NEW TRIAL. See Arrest of Judgment. 

1. The entry of the grounds of a motion for new trial upon the motion 
docket, is a filing of the reasons for such motion with the Clerk as 
required by the statute. Dupuis v. Thompson, 69. 

2. The rules of practice of the Circuit Court require notice of a motion 
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NEW TRIAL—( Continued.) 
for new trial, and where the party fails to give such notice, the court 
may properly refuse to consider the motion. Jd. 

3. A motion for new trial is not a waiver of exceptions, and if for any 
reason such motion cannot be considered in this court, and the ex- 
ceptions during the trial are properly embodied in the record, we 
can review the rulings of the Circuit Court in this respect. As to 
this matter the case then stands substantially in the same attitude 
that it would have been before the statute authorizing a review by 
this court of the rulings of the Circuit Court upon a motion for new 
trial. Id. 

4. The Court will not set aside the verdict of a jury upon questions of 
fact, where there is a conflict of evidence, unless it may well be as- 
sumed from the circumstances of the case that some improper in- 
fluence has been brought to bear to affect such jury contrary to the 
right. Wickels & Gautier v. Mooring, 76. 

5. The court will not reverse a judgment simply for the reason that 
immaterial evidence was introduced on the trial. It must appear 
that such evidence was legally prejudicial to the parties’ rights, or 
calculated to have an injurious influence upon the minds of the jury, 
and to mislead them in their endeavors to arrive at a correct con- 
clusion. Id. 

6. L. entered into an agreement with A. and K. to form a mercantile 
partnership, and before perfecting their articles or paying up the 
capital stock, they purchased goods and other property in the con- 
templated firm name of “ A. K. & Co.” The terms of the partner- 
ship agreement not being complied with by L., the enterprise was 
abandoned, and afterwards A. & K. formed a partnership with one 
Campbell, under the name of “ A. K. & Campbell,” who took the 
goods previously purchased by “A. K. & Co” and paid for them 
and employed L. as their clerk and assistant. L. now sues “A. K. 
& Campbell” for his services as clerk, and for his services and ex- 
penses in going to New York and purchasing the goods which were 
bought in the name of “ A. K. & Co.” before the firm of “ A. K. & 
Campbell” was formed or contemplated, no promise or agreement 
to pay for such services or expenses by “ A K. & Campbell” being 
alleged or proved, except as to the charge for services as clerk. 
The judge charged the jury that the latter firm was not liable for 
plaintiff's services in behalf of “ A. K. & Co.,” but the jury brought 
in a verdict covering plaintiff's services and expenses in the purchase 
of goods for the contemplated firm of “ A. K. & Co.” of which he 
was a part: eld, that the verdict was against the evidence, con- 
trary to law and té the charge of the court, and should be set aside 
and a new trial granted. Alvord, Kellogg & Campbell v. Little, 158. 

7. Where the verdict of the jury is plainly against testimony, as to which 
there is no question of credibility, a new trial should be awarded. 
Hence, in an action of ejectment, under our statute, where there is 
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NEW TRIAL—(Continued.) 
n@ question as to the allowance of mesne profits, and where the 
value is fixed by the testimony, the jury must find some damages. 
Duncan, et al., v. Jackson, et als., 338. 

8. A juror, after solemnly entering his verdict in court, “‘is not to be 
believed or heard” when he afterwards swears that he never ap- 
proved or consented to the verdict. After the return and affirmance 
of a verdict in open court, the testimony of jurors as to the motives 
and influences by which their deliberations were governed should 
not be received. Coker & Scheiffer v. Hayes, 368. 

9. Facts alleged in support of a motion for new trial on the ground of 
surprise, must at least be sworn to, or supported by authentic docu- 
mentary evidence showing merits. The mere statement of a party 
is never sufficient. Jd. 

10. A new trial should not be granted upon proof of declarations made 
by a juror relating to the deliberations of the jury. Godwin v. 
Bryan, 396. 

11. Where the verdict of a jury is contrary to the law of the case, as ap- 
plied to the facts admitted and as to which no question of credi- 
bility is involved, verdict must be set aside. Hayes’ Adm’x v. Mc- 
Nealy, 409. 

12. To authorize a court to grant a new trial upon the ground of newly 
discovered evidence, the party must show that the evidence has 
come to his knowledge since the trial; that it is not through the 
want of diligence that it did not come to his knowledge sooner, and 
that it is not cumulative, but relates to facts upon which there was, 
on his part, no evidence on the trial complained of. Coker v. Mer- 
ritt’s Ha’ r, 416. 

13. The court will not reverse the finding of a jury upon a question of 
fact, unless the verdict is so clearly and manifestly against the 
weight of evidence as to suggest the presumption that it was pro- 
duced by influences other than a proper consideration of the testi- 
mony. John D. C. v. State, ex rel., 554. 

14. It is the province of the jury to determine questions of fact, and when 
the evidence is conflicting and there is no question of credibility of 
witnesses, this court will not interfere unless it appears that the 
jury were influenced by some improper motive. Mayo v. Hynote, 673. 

15. Where a question of fact is determined and settled by a jury, upon 
conflicting evidence, and there is no charge or suggestion of undue 
influence upon, or improper motives affecting the jury, this court 
will not reverse the finding. Forcheimer & Co. v. Mayo, 676. 

16. The court will not reverse a judgment founded on the verdict of a 
jury for the sole reason that immaterial evidence was admitted by 
the court, when it is apparent that such evidence could not have in- 
fluenced the jury in forming their verdict. Simpson & Oo. v. Dan- 
tels, 677. 

17. Aparty applying for a new trial upon the ground of newly-discovered 
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NEW TRIAL—( Continued.) 
evidence “‘must make his vigilance apparent,” and the evidence so 
sought to be introduced must not be cumulative. Jd. 


NON-CLAIM—STATUTE OF. See Statute of Limitations, 5,6, 7, 8. 
NOTICE. See Mortgage, 6; New Trial, 2. 


OBTAINING GOODS UNDER FALSE PRETENCES. See Criminal 
Law, 3. 


OCCUPYING CLAIMANTS—STATUTE AS TO, CONSTRUED. 
See Hjectment, 5. 


OFFICE AND OFFICER. See Colleetor of Revenue, Records of Court. 


1. The rule requiring that the judge presiding at the trial shall settle the 
case on exceptions, does not control where, at the time the case is 
to be settled, such judge has resigned. Public duties, upon which 
depend private rights, do not pass away with the official existence 
of the judge resigning, and the duty of settling a case on exceptions 
devolves upon his successor. In exercising such power this court 
must presume that he acted upon reliable information. Hays’ 
Adm’x v. McNealy, 406. 

. The legal presumption is that an officer does his duty when acting 
under a general power, such as a sale under fi. fa. A party claim- 
ing under a sheriff’s deed of this character, need not prove the ad- 
vertisement when he puts in evidence the judgment, the execution, 
the levy, the return of the sheriff, and his deed reciting due and 
legal advertisement and sale. Dupuis v. Thompson, 69. 

3. A pilot is not an officer within the meaning of the Constitution and 
statutes of this State; he is a person invested by law with peculiar 
powers and privileges connected with commerce, for the exercise of 
which a qualification is required by the State. The privileges and 
powers which he has, being of a public nature, resulting from legis- 
lative grant, are franchises. If he is exercising such franchises with- 
out the qualification prescribed by the State, an information in the 
nature of a guo warranto may be brought by the Attorney-General. 
State, ex rel., v. Jones, 306. 

4. Two years actual service on a pilot-boat on the bar of Pensacola as 
an able seaman, receiving during that time instructions frem pilots 
relative to the harbor, the bar, depth of water, courses, and the 
management of vessels, constitutes an apprenticeship within the 
meaning of the statutes of this State controlling the subject. An 
actual binding out is not necessary. Id. 

5. Where the time for which an office is to be held is fixed by the Con- 
stitution, and there is no provision other than that this appointee 
shall hold for the full term, the fact that a former incumbent did 
not hold the office for the full term for which he was appointed 
does not affect the term of a subsequent constitutional appointee. 
The rule is that where the term of office is fixed by the Constitu- 
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OFFICE AND OFFICER—( Continued.) 
tion, each succeeding incumbent, appointed in accordance with the 
Contitution, holds the office for the full period. Advisory Opinion, 
841. 

6. In 1876 there was no statute making a bill incurred for the board of 
jurors engaged in the trial of a capital felony a charge against the 
county in which the trial happened, ner was the board of bailiffs in 
whose charge such jurors were a charge against the county. 
County of Nassau vy. Downie, 171. 

7. In order to constitute a charge against a county, the thing for which 
it was incurred must be authorized by law. No officer can bind 
either tbe State or county, unless there is authority, either expressed 
or necessarily implied, given by law to make the contract sought to 
be enforced. Id. 

PAROL CONTRACTS FOR SALE OF LANDS. See Statute of Frauds. 


PARTIES. See Writ of Hrror, 1. 

1. A sheriff, who is a party defendant to a bill filed for the purpose of 
enjoining proceedings instituted to exempt personal property from 
levy and sale, and to subject such property sale, and having no in- 
terest in the result, is not a necessary party to an appeal from a de- 
cree subjecting such property to levy and sale. Loring v. Wittich, 
495. 

2. Where it is charged in the bill filed for the purpose of subjecting cer- 
tain land to sale under an execution against M., that the property 
had been purchased by M. of one S., who had conveyed it to B. in 
trust for and at the instance of M., in fraud of the judgment credi- 
tor, but no privity is charged against S.: Held, That 8. is not a ne- 
cessary party to the suit. McDonald v. Russell, 260. 

3. Where there is a total absence of parties against whom a decree can 
be made, a plea in abatement should be sustained. Wilson’s Adm’r, 
et al. vy. Dibble, 782. 

4. The wife’s separate estate is an equitable estate, where the legal title 
is vested in some other person for her benefit, and the trustee is a 
necessary party toa suit seeking to charge such estate. Doliner, 
Potter & Co. v. Snow, et als., 86. 


PARTNERS AND PARTNERSHIP. 

1. Where there is no agreement-to the contrary, and no fraud or collu- 
sion, each copartner has the right to settle demands due to, and give 
receipts to bind, the firm, even after the dissolution of such partner- 
ship. Nickels & Gautier v. Mooring, 76. 

2. It is the duty of a partner, to whom is entrusted the management of 
the books, to keep precise and accurate accounts of all his transac- 
tions for the firm. He should have the books always ready for in- 
spection and examination, and his conduct should be consistent 
with fair dealing and good faith. Chandler v. Sherman, 99. 

3. One partner may exercise such powers and make such contracts as 
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PARTNERS AND PARTNERSHIP—( Continued.) 

are appropriate to the business in which the parties are engaged, 
and within the customs and commercial practice thereto appertain- 
ing. A contract clearly beyond such powers, customs and commer- 
cial practice, cannot be sustained as against the firm, unless it is 
made with the consent of the other partner. Hence, where the ag- 
gregate amount of the capital contributed by two partners is the 
sum of $16,000—one contributing $9,000, the other $7,000—neither 
partner has authority, without the assent of the other, to borrew 
the sum of $2,000 from a third party, agreeing to pay therefor 
twenty-five per cent. of the net profits of the concern. Where, in 
such case, the one partner avers the assent of the other, he is held 
to strict proof the same. Jd. 

4. Two partners agree that either of them may take a certain propor- 
tion of the property, within a fixed time, at a certain valuation. 
This contract being executed by one of the parties taking possession 
within the time fixed, the other cannot insist upon the price which 
the partner taking the property received for it from a third party. 
He is restricted to the agreement. Jd. 

5. Where the firm has purchased the interest of a third partner, and has 
paid a large proportion of the purchase-money, the managing partner 
of the concern cannot, without the assent of the other partner, debit 
himself in the accounts of the new firm with its debt to the retiring 
partner, and claim a proportionate share of the assets of the old firm. 
The balance of the debt to the retiring partner is a debt of the new 
firm, and the account must be so stated. Even if the retiring part- 
ner has accepted the managing partner as his exclusive debtor for 
the balance, the managing partner would be entitled to nothing 
more than such credit as would follow the payment ef an ordinary 
debt of the new concern. Jd. 

6. In the absence of a special agreement, one partner’s accounts with 
the firm cannot be charged directly against his contribution to the 
capital, the other partner’s individual account being charged up in 
his general account with the firm. The same rule must control in 
each case. The proper rule is to charge each sum in the individual 
account with the firm. Id. 

7. Where neither partner is blameless, the costs should be divided 
among the parties in a suit for dissolution and an account. Jd. 

8. A purchase by a managing partner, engaged in carrying on the busi- 
ness of a copartnership established for the purpose of running a saw- 
mill, of a quantity of chopped corn, the partner ordering it repre- 
senting that it is required for the business of the firm, and proof 
that the corn was actually used in the business of the firm, is suffi- 
cient to establish the presumption that the purchase was made in 
the regular course of the partnership business, and to charge the 
partners with the indebtedness. Tate v. Clements, 339. 

9. A promise by a member of a late copartnership, made after dissolu- 
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PARTNERS AND PARTNERSHIP—Continued.) 
tion and before a suit is barred by the statute of limitations, to pay 
a partnership debt, will not prevent the running of the statute so as 
to estop the other partner from availing himself of the Cefence of 
the statute as against the original cause of action ; and this whether 
the creditor was aware of the dissolution or not. Jd. 

10. Nor does an admission by one partner, after dissolution, that a debt 
is due, bind the other late partner so as to take the case out of the 
statute as to the latter. Jd. 

11. The “ cause of action” in a suit for goods sold is the express or im- 
plied promise to pay, and a promise by the party sought to be 
charged, or facts from which a promise legally results, within the 
period of the statute af limitations, must be shown to defeat the 
operation of the statute. Jd. 

12. A member of a copartnership, after the dissolution, has no agency 
growing out of the former partnership relation to create or to perpet- 
uate a liability of his late copartner for partnership indebtedness, as 
against the operation of the statute of limitations. Id. 

13. L. entered into an agreement with A. and K. to form a mercantile 
partnership, and before perfecting their articles or paying up the 
capital stock, they purchased goods and other property in the con- 
templated firm name of “ A. K. & Co.” The terms of the partner- 
ship agreement net being complied with by L., the enterprise was 
abandoned, and afterwards A. & K. formed a partnership with one 
Campbell, under the name of “A. K. & Campbell,” who took the 
goods previeusly purchased by “ A. K. & Co.” and paid for them, 
and employed L. as their clerk and assistant. L. now sues “ A. K. 
& Campbell” for his services as clerk, and for his services and ex- 
penses in going to New York and purchasing the goods which 
were bought in the name of “ A. K. & Co.” before the firm of “A. 
K. & Campbell” was formed or contemplated, no promise or agree- 
ment to pay for such services or expenses by “ A. K. & Campbell” 
being alleged or proved, except as to the charge for services as clerk. 
The judge charged the jury that the latter firm was not liable for 
plaintiff's services in behalf of “ A. K. & Co.,” but the jury brought 
in a verdict covering plaintiff's services and expenses in the pur- 
chase of goods for the contemplated firm of “A. K. & Co.” of 
which he was a part: Held, That the verdict was against the evi- 
dence, contrary to law and to the charge of the court, and should 
be set aside and a new trial granted. Alvord, Kellogg & Campbell 
v. Little, 158. 


PENALTY. See Constitutional Lau, 7. 
PILOTS. See Officer, 3,4; Quo Warrants, 1, 2. 
PLEADING. 


[. Common Law. See Practice, (Law) 5; Quo Warranw, 2. 
1. A demurrer to pleas reaches the declaration, notwithstanding a pre- 
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PLEADING—{ Continued.) 
vious demurrer te the declaration overruled. Where a party pleads 
over after demurrer overruled, the demurrer is waived, and, in con- 
templation of law, ceases to be a part of the record. Johnson v. 
Pen. & Per. R. R. Co., 623. 

2. After judgment by default, the court may allow the plaintiff to amend 
the record and proceedings, during the same term, but such amend- 
ment, unless it affects a substantial right of the defendant, does not 
give him a right to demand that the judgment be set aside. Jx- 
ring vy. Wittich, 617. 

II. Cope. 

3. Where there is an entire failure to state facts sufficient to constitute a 
cause of action, in a complaint under the Code, a failure to demur is 
not a waiver of such defect, but advantage can be taken of it at any 
stage of the cause. Myrick v. Pittman’s Adm’r, 692. 

4. The wife’s separate estate is an equitable estate where the legal title is 
vested in some other person for her benefit, and the trustee is a nec- 
essary party to a suit seeking to charge such estate. Dolliner, Potter 
& Co. v. Snow, et als., 86. 

5. In such case the complaint must set up the nature of the trust, and 
show that such a charge is consistent with and conformable te the 
law of the trust as disclosed by the deed or settlement which created 
it. Jd. 

III. Equrry. See Parties; Exemption of Property from Forced Sale, 1. 

6. A general demurrer to a bill, as for want of equity, will be overruled 
if there is any ground of equitable relief stated in the bill, even if 
there are any number of grounds of special demurrer. Thompson 
v. Maxwell, 773. 

7. Where there is a plea and an answer in support thereof, the answer 
cannot be regarded as a defence independent of the plea. When 
such a pleais set down for argument, the matter of the answer 
should be considered in connection with the plea, and an order 
overruling the plea disposes of the plea and answer. Hart y. San- 
derson’s Adm’rs, 264. 

8. Where in such case the court, in disposing of the plea, confines itself 
to the consideration of the formal plea, independent of the answer 
in support thereof, it is error. Id. 

9. After the plea is overruled in such case, it is error to set the cause 
down for hearing upon the bill and the answer in support of the 
plea. Id. 

10. The recital in a bill brought by an assignee to recover assets which 
passed under the assignment, that he is also a creditor of the insol- 
vent debtor, does not render the bill multifarious. Keyser, Judah 
& Co. vy. Simmons, et als., 268. 

11. A cross bill is a pleading which necessarily precedes a final decree. 

Up to the hearing it is proper for the court upon proper showing un- 
der oath to permit such a bill to be filed. It is proper so to do when 
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PLEADING—( Continued.) 
it appears that the suit as instituted is insufficient to bring before the 
court all matters necessary to enable it fully to decide upon the rights 
of the parties. Finlayson v. Lipscomb, '751. 

12. Where there is a total absence of parties against whom a decree can 
be made, a plea in abatement should be sustained. Wilson, et al., v. 
Diddle, 782. 

13. It is not a good answer to a creditor’s bill that the liability of one of 
the defendants as a special partner was limited by the articles of co- 
partnership. Such plea should be made, if at all, when the origi- 
nal suit was brought. The judgment fixed the liability. Loring v. 
Dunning & Palmer, et als., 119. 

14. Where, upon a foreclosure of mortgage, after decree and sale it is 
found that a portion of the lands described in the mortgage (a copy 
of which was annexed to the bill) were not properly described in 
the bill of foreclosure, a bill of review may be filed for the purpose 
of correcting the error in the bill and setting aside the decree and 
sale as to the land erroneously described; or setting aside the de- 
cree in toto if necessary, and obtaininy a sale of the mortgaged 

, lands. Thompson v. Maxwell, 773. 

15. Leave to file a supplemental! bill in the nature of a bill of review should 
not be granted in a case where it is apparent that for months before 
publication and hearing, a reasonable degree of dliligence on the part 
of the party would have resulted in his ascertaining the new evidence 
proposed to be brought forward. Where the new evidence appears 
to be the testimony of named witnesses and the other requirements 





of the law are complied with, the petition should be accompanied by 
the affidavits of such persons to the new facts alleged, or some good 
reason be given why they were not produced. Some of the cases 
upon the subject of leave to file a supplemental bill in the nature of 
a bill of review considered. Finlayson v. Libscomd, 751. 


PRACTICE. (For APPELLATE PRACTICE see Appellate Practice.) 
I. Law. (Including Code cases of a Legal Nature), see Bastards and 
Bastardy. 

1. There is strictly no return to a peremptory writ of mandamus. It is 
to be obeyed. A certificate showing in general terms a perform- 
ance of the several specific acts commanded to be done, is the proper 
response to such writs. All other matter is surplusage and should 
be stricken out. State, ex rel. vy. Board of State Canvassers, 17. 

2. Under the statute, the proper and only place for the filing of the orig- 
inal certificate of a canvass by the Board of State Canvassers of the ' 
votes cast at a general election for Governor in this State, is the 
office of the Secretary of State. Where such an original certificate 
is filed in this court as a response to a peremptory writ commanding 
a canvass, this court should direct its return to its only proper legal 
place of deposit. While it is the duty of this court te compel the 
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10. 


11. 


Board of State Canvassers to perform their duties, still the canvass 
made by them under our order is their canvass. This court is not 
a board of State Canvassers. Id. 

Where, in a proceeding by mandamus, the question of the jurisdic- 

tion of the court has been heard and determined, a protest against 
the jurisdiction interpolated in the certificate of obedience to the 
peremptory writ should be stricken out. Having determined that 
we have jurisdiction, it is our duty to enforce our order, and that 
question cannot be thus again raised. Id. 
Where a canvass for votes cast for persons at an election for the 
office of Governor of this State is commanded by a peremptory 
writ, a response showing a canvass of votes cast for other officers 
is surplusage, which the court of its own motion should strike out. 
Ia. 


. Pleading over after judgment upon demurrer, and taking issue upon 


or replying to the pleading, is a waiver of the demurrer. Dupuis v. 
Thompson, 69. 


. The entry of the grounds of a motion for new trial upon the motion 


docket, is a filing of the reasons for such motion with the Clerk as 
required by the statute. Jd. 


. The rules of practice of the Circuit Court require notice of a motion 


for new trial, and where the party fails to give such notice, the court 
may properly refuse to consider the motion. Id. 


. A motion for new trial is not a waiver of exceptions, and if for any 


reason such motion cannot be considered in this court, and the ex- 
ceptions during the trial are properly embodied in the record, we 
can review the rulings of the Circuit Court in this respect. As to 
this matter the case then stands substantially in the same attitude 
that it would have been before the statute authorizing a review by 
this court of the rulings of the Circuit Court upon a motion for new 
trial. Jd. 


. After a deed has been offered and read in evidence to the jury with- 


out objection, and the party offering it in evidence has closed, it is 
too lute to insist upon the formal proof of its execution. Jd. 

Where a charge embraces several distinct propositions, a general ex. 
ception to the charge is not available if any one of the propositions 
is correct. Id. 

The legal presumption is that an officer does his duty when acting 
under a general power, such as a sale under fi. fa. A party claim- 
ing under a sheriff’s deed of this character, need net prove the 
advertisement when he puts in evidence the judgment, the execu- 
tion, the levy, the return of the sheriff, and his deed reciting due 
and legal advertisement and sale. Id. 


. The Court will not set aside the verdict of ajury upon questions of 


fact, where there is a conflict of evidence, unless it may well be as- 
sumed from the circumstances of the case that some improper in- 
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fluence has been brought to bear to affect such jury contrary to the 
right. Nickels and Gautier v. Mooring, 76. 

13. The court will not reverse a judgment simply for the reason that im- 
material evidence was introduced on the tria]. It must appear that 
such evidence was legally prejudicial to the parties’ rights, or calcu- 
lated to have an injurious influence upon the minds of the jury, 
and to mislead them in their endeavors to arrive at a correct con- 
clusion. Id. 

14. It is not necessary that the court in charging the jury, as requested 
by counsel, should use the language of the counsel in announcing 
legal propositions ; and when the Court has already instructed the 
jury upon a question, it is not error to refuse to repeat the matter so 
charged, however correct the proposition may be. Jd. 

15. Franchises which are incorporeal hereditaments of an intangible na- 
ture, are not embraced within the meaning of the terms “ lands or 
tenements” in the act regulating the proceeding of unlawful de- 
tainer. Hence : Gibbs, et al. v. Drew, 147. 

16. A railroad being a public work, the possession of which is necessarily 
attended by the right and duty to use and employ the franchises 
granted by the sovereign in connection with it, an action of unlaw- 
ful detainer does not lie to recover possession of a part thereof, as 
this involves the right to and the public duty of exercising these 
franchises. Id. 

17. Heirs at law are not proper plaintiffs in an action for unlawful de- 
tainer, where defendant is in posssession under a lease made by the 
ancestor in her life-time. The right of possession and consequently 
the right of action passes to the administrator or executor as an in- 
cident of the asset. Scott v. Lloyd, et wz., 151. 

18. The trial of the issues of fact upon the traverse of the affiadavit upon 
which a writ of attachment was issued, if a jury be demanded, 
must be had in the county where the suit is pending. Canova v. 
Colby & Gould, 167. 

19. Semble : That the affirmative of the issues of fact upon such traverse 
is with the plaintiff; he must prove the truth of the allegation in 
the affidavit, to the satisfaction of the court or jury, in order to 
sustain his writ. Id. 

20. A motion in arrest of judgment made at one term cannot (under the 
statutes of this State), be changed by amendment, or otherwise, at 
a subsequent term into a motion for anew trial. Sedgwick v. Daw- 
kins, 198. 

21. A court of record has inherent power to correct the mistakes of its 
officers, so that its record may speak the truth as to its action. 
Clerks of the Circuit Court have no authority to enter a judgment, 
after the expiration of the term, upon a verdict rendered in term. 
Such an entry, though placed in the minutes as being rendered dur- 
ing term, may be inquired into by the court at a subsequent term, 
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23. 


24. 


25. 


26. 


27. 


28. 


and if no such judgment was rendered by the court, such entry 
should be corrected. The corrections may be made upon parol ev- 
idence, and the presumption in this court is that there was suffi- 
cient to justify the action of the Circuit Court. Jd. 


. Under the statutes of this State, certain occupying claimants, after 


judgment of eviction against them, may have the value of their im- 
provements assessed by a jury in a particular manner and under a 
special charge. This and other provisions ef the statute are of such 
character that the value of the improvements cannot be set off be- 
fore judgment against the mesne profits recoverable as damages in 
the action of ejectment. Duncan, et al. v. Jackson, et als., 338. 

It is the rule of the Code, as well as of the common law practice, that 
& party cannot, during the progress of the trial, rely with confi- 
dence on the strength of his case, take no exception to matters as 
they occur, or to the charge of the court as given, and afterwards 
claim the right, either through a motion for a new trial or otherwise, 
to have matter already acquiesced in and accepted by him reviewed 
in an appellate court. Coker and Scheiffer v. Hayes, 368. 

A simple objection to a question when asked, without an exception 
to the ruling if the objection is overruled, presents a case of aband- 
onment of the objection. To make such a point available, it is 
necessary that an exception should be distinctly taken, and placed 
upon the record. Jd. 

A leading question should be permitted only when it appears essential 
to justice; where a witness is persistently unwilling, or biased, or 
there exists some like reason, the court should allow it. In some 
cases a party may and should be permitted to lead his own witness. 
This matter, however, is in the discretion of the court. It is not 
ground of error, and Appellate Courts universally refuse to review 
such exercise of discretion. Jd. 

After a witness has been examined in chief, and is recalled in rebut- 
_tal, the court may, very properly, prevent a simple repetition of his 
testimony. A party after his examination ef a witness, and after 
closing his testimony, has no absolute right to recall this witness 
to establish matters not in rebuttal. Whether this rule ought to be 
varied is a question for the Circuit Court, and an Appellate Court, 
if it interferes at all, should only do so where it sees that injustice 
has been done through this action. Jd. 

Questions leading to testimony apparently not pertinent to any issue 
are properly overruled. Jd. 

Where, upon the face of the record, a question clearly open to the 
objection that it is leading and suggestive is rejected, and no ground 
for its rejection appears upon the record, the action of the court 
must be attributed to this cause, notwithstanding the fact that the 
inquiry was as to matters properly admissible in rebuttal of antece- 
dent testimony. Id. 
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29. Where the trial is by jury, the charge of the court must be excepted 
to when given. Such is the rule when the bill of exceptions is 
framed under the statute of Westminster IL, and such is the rule 
under the Code. Id. 

30. Where the conflicts in testimony are of such character as to invo 
principally questions of credibility, this court will not assume to 
perform this exclusive function of a jury. Under the modern sys- 
tem, where parties are permitted to testify, the best tribunal to de- 
termine how far a man’s interest controls him is a jury of the vicin- 
age. An appellate tribunal is least of all fitted tor such a function. 
Id. 

31. Facts alleged in support of a motion for new trial on the ground of 
surprise, must at least be sworn to, or supported by authentic docu- 
mentary evidence showing merits. The mere statement of a party 
is never sufficient. Id. 

32. Exceptions to the decision of the Court upon « motion for a new trial, 
are of no avail so far as they relate to rulings of the Judge upon the 
trial of a cause, if such rulings were not excepted to during the 
trial. This rule prevails as well in cases which arose under the 
Code as under the former and the present practice in this State. 
Godwin v. Bryan, 396. 

33. The time for serving and settling exceptions, under the Code, may be 
enlarged by the Court or Judge. Pittman’s Adm’r v. Myrick, 401. 

34. Under section 28 of “ An act relating to jurors,” approved August 
1, 1868, the court is te determine the necessity of a view by the jury 
ot “the premises or place in question,” and having exercised a sound 
discretion in denying a motion for such view, this court will not 
interfere. Coker vy. Merritt’s Ha'r, 416. 

35. In claiming the exemption of personal property levied upon by the 
sheriff, the only fact necessary to be sworn to under Section 7, 
Chapter 1715, Laws of 1869, is that the inventory ‘“ contains a true 
and perfect list of all his personal property.” Loring v. Wittich, 
498. 

36. In a suit commenced by summons, and in which an attachment is 
issued at the same time, a motion to dissolve the attachment will 
not prevent the plaintiff entering the defendant's default for not 
pleading. Loring v. Wittich, 617. 

37. Where a judgment by default for want of a plea is regularly taken, 
an application to set aside the judgment and allow the defendant to 
plead is addressed to the sound discretion of the court. Jd. 

38. After judgment by default, the court may allow the plaintiff to 
amend the record and proceedings, during the same term, but such 
amendment, unless it affects a substantlal mght of the defendant, 
does not give him a right to demand that the judgment be set aside. 
Ia. 

39. A demurrer to pleas reaches the declaration, notwithstanding a pre- 
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vious demurrer to the declaration overruled. Where a party pleads 
over after demurrer overruled, the demurrer is waived, and, in con- 
templation of law, ceases to be a part of the record. Johnson v. 
Pen. & Per. R. R. Co., 623. 

40. A verdict that “ We, the jury, find for the plaintiff, and assess his 
damages at $1,662.40, with legal interest from the 1st September, 
1876,” expresses sufficiently the intention of the jury; the time for 
which such interest is to be computed and the rate are fixed. The 
clerk can make the necessary calculation and embody the amount 
in the judgment. Simpson & Co. v. Daniels, 677. 

41. The court will not reverse a judgment founded on the verdict of a 
jury for the sole reason that immaterial evidence was admitted by 
the court, when it is apparent that such evidence could not have 
influenced the jury in forming their verdict. Jd. 

42. A cause will not be remanded simply fur the reason that there is a 
small excess in the amount of damages awarded by the verdict. 
The jurors are the proper judges {rom the evidence as to the amount 
to be awarded, and where the evidence will uphold the verdict, this 
court will not interfere. Id. 

43. D. brought his action against 8. to recover damage sustained by rea- 
son of S's. negligence to one hundred and one pieces of hewn tim- 
ber. On the trial it appeared that one D. S. was jointly interested 
with the plaintiff in twenty-one pieces, aud that P. was also jointly 
interested with plaintiff in thirty-two pieces. The jury found for 
the plaintiff and assessed his damages as sustained on the whole 
one hundred and one pieces. The defendant 8. moved for a new 
trial, and the plaintiff D. having, before judgment, remitted the av- 
erage damages on the fifty-three pieces in which D. 8. and P. were 
interested, the motion was denied, and judgment ordered for an 
amount equal to the average of the damage sustained by the plain- 
tiff D. on the timber owned by him alone: Held, To be no error, 
the evidence showing the timber to be of like quality and value, 
and the damage having been calculated and arrived at by an aver- 
age of the whole. Jd. 

44. Where there is an entire failure to state facts sufficient to constitute 
a cause of action, in a complaint under the Code, a failure to de- 
mur is not a waiver of such defect, but advantage can be taken of 
it at any stage of the cause. Pittman’s Adm’r v. Myrick, 692. 

45. In a prosecution under the statute for the maintenance of bastard chil- 
dren, the complaint should allege that the mother is a single or un- 
married woman. Andrew G. vy. Catherine A., 830. 

46. Such a prosecution must be in the name of the State. Jd. 

47. A denial by the court of the defendant’s right to plead any pertinent 
matter of law or fact in avoidance of or in answer to the complaint 
and its material allegations is error. Jd. 

48. The swearing of the jury to try the issue ‘‘ whether the defendant is 
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the father of the bastard child of the-plaintiff;” that being the issue 
framed by the court against the objection of the defendant, as this 
issue assumes that a child has been born and isa bastard, is error ; 
it is also erroneous in that the State,.and not the complaining wit- 
ness, is the plaintiff, and the issue is- between the State and the de- 
fendant, and not between the witness- and the defendant. 4. 

49. The judgment in proceedings of this character, if against the ac- 
cused, should be in favor of the State, and not in favor of the com- 
plaining witness, the mother of the child. Jd. 

50. The expenses attending the birth of a bastard child, when allowed by 
the court under the statute, should be ascertained by proofs and not 
otherwise, so that the defendant may have an opportunity to contest 
the facts. Jd. 

51. The form of the judgment ordered in such cases should be in strict 
compliance with the directions of the statute. Jvhn D. C. v. State 
ex rel., 554. 

52. In acommon law case an appeal lies only after a final judgment. 
City of St. Augustine v. Usina, 829. 

II. Equity. (Including Code cases of an equitable nature), see Mas 
ter in Chancery, Tender. 


1. The wife’s separate estate is an equitable estate where the legal title is- 
vested in some other person for her benefit, and the trustee is a nec- 
essary party to asuit seeking to charge such estate. Dollner, Potter 
& Co., v. Snow et als., 86. 

2. In such case the complaint must set up the nature of the trust, and 
show that such a charge is consistent with and conformable to the 
law of the trust as disclosed by the deed or settlement which created: 
it. Jd. 

3. It is not a good answer to a creditor’s bill that the liability of one of 
the defendants as a special partner was limited by the articles of 
copartnership. Such plea should be made, if at all, when the orig- 
inal suit was brought. The judgment fixed the liability. Loring 
v. Dunning & Palmer, et als., 119. 

4. Acourt of equity will not entertain a bill for an injunction against 
a tax-collector who threatens to seize personal property without 
lawful authority, as such seizure would be a mere trespass remedia- 
ble in a court of law. Baldwin v. Tucker, 258. 

6. A suit in equity to recover the possession of lands under a legal title 
and for mesne profits, cannot be maintained. All the issues of law 
and fact in regard to the title and the rents and profits may be tried 
in a court of law. Cavedo vy. Billings, et al., 261. 

6. Where there is a plea and an answer in support thereof, the answer 
cannot be regarded as a defence independent of the plea. When 
such a plea is set down for argument,. the matter of the answer 
should be considered in: connection with the plea,and an order 
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ad 


10. 


il. 


-12. 


13. 


14. 


15. 


16. 


everruling the plea disposes of the plea and answer. Hart v. San- 
derson’s Adm’ rs, 264. 

Where in such case the court, in disposing of the plea, confines itself 
to the consideration of the formal plea, independent of the answer 
in support thereof, it is error. Id. 

After the plea is overruled in such case, it is error to set the cause 
down for hearing upon the bill and the answer in support of the 
plea. Id. 

The recital in a bill brought by an assignee to recover assets which 
passed under the assignment that he is also a creditor of the in- 
solvent debtor, does not render the bill multifarious. Keyser, Judah 
& Co. v. Simmons, -et als., 268. 

Chancery practice forbids a direct taxation of ccsts as between solici- 
tor and client against defendant; and the Code practice is not dif- 
ferent in this respect. State v. Florida Central R. R. Co., 708. 

Where the counsel has been employed to obtain or create a fund for 
the joint benefit of both parties, his fees, if he prevails, not if he 
loses, may be paid out of the funds; but where the interests of the 
parties are adverse, only the legal taxable costs can be allowed. 
Id. 

Notwithstanding an order directing a complaint to be dismissed, if 
the court has in its possession funds which have accrued from the 
management of the property, the subject-matter of the suit, it may 
direct payment of claims incurred for the protection and preserva- 
tion of the preperty during the action. Id. 

The Circuit Courts under the Constitution of this State have no 
power to have a sale by their own officers by virtue of their decree 
of property in another circuit. Their authority in such cases does 
not extend beyond establishing the rights and defining the liens of 
the several parties before them. State, et al., v. J. P. & M. R. R. 
Co., et al., 708. 

A case should not be remanded with directions to modify a judg- 
ment therein made, unless the proefs in the record authorize such 
modification. The existence of bona fide purchasers of State bonds 
is not established by the proofs in this case so as to authorize a final 
judgment, and this court should not direct any action to be had 
based upon the existence of such fact. This court is controlled by 
the record. Jd. 

Where the evidence of a debt alleged to exist is a note, bond or mort- 
gage, the party seeking a final decree based thereon should produce 
such note, bond or mortgage. Jd. 

There cannot be in the same case two inconsistent final judgments 
covering the same subject-matter against the same defendant, based 
upon the same pleadings by the same plaintiff. The first judgment 
cevering the subject must stand until it is reversed or opened and 
vacated. Id. 
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17. Under the statutes of this State and the Code practice as modified, an 


appeal lies from a final judgment by default, which is similar in its 
character to a decree pro confesso under the practice anterior to the 
Code. Such judgment must conform to the matter of the plead- 
ings of which defendant has notice, the plaintiff not being allowed 
to take such decree as he can abide by. A judgment by default, 
inconsistent with the case made in the original complaint and con- 
forming to a new case made by an amended and supplemental 
complaint, filed three months after service of summons upon the 
defendant, without notice to him, is not authorized by the Code 
practice as modified by statute in this State. Id. 


18. Bill filed by an executor against a co-executor to recover a pro rata 


share of compensation and commissions allowed by the order of 
the probate court and paid to and retained by the co-executor, who 
refases to pay over the share claimed by the complainant: Held, 
That the remedy at law is plain and adequate, no discovery is nec- 
essary, and chancery has no jurisdiction. Bellamy v. Hawkins, 733. 


19. A mortgagee seeking the foreclosure of a mortgage can have only 


such debts established as are within the terms of the mortgage. 
Tunno and Jessup & Co. v. Robert, 739. 


20. “Proof by affidavit to the judge” that the order requiring a defend- 


ant resident of another State to appear and answer has been pub- 
lished in the manner and for the time prescribed by law, is one of 
the requirements of the statute in order te perfect a constructive ser- 
vice. This proof must be made before the judge can grant an or- 
der taking the bill for confessed. Id. 


21. A cross bill is a pleading which necessarily precedes a final decree. 


Up to the hearing it is proper for the court upon proper showing 
under oath to permit such a bill to be filed. It is proper so to do 
when it appears that the suit as instituted is insufficient to bring 
before the court all matters necessary to enable it fully to decide 
upon the rights of the parties. Finlayson vy. Lipscomb, 751. 


22. Leave to file a supplemental bill in the nature of a bill of review 


should not be granted in a case where it is apparent that for months 
before publication and hearing, a reasonable degree of diligence on 
the part of the party would have resulted in his ascertaining the 
new evidence proposed to be brought forward. Where the new 
evidence appears to be the testimony of named witnesses and the 
other requirements of the law are complied with, the petition 
should be accompanied by the affidavits of such persons to the new 
facts alleged, or some good reason be given why they were not pro- 
duced. Some of the cases upon the subject of leave to file a sup- 
plemental bill in the nature of a bill of review considered. Jd. 


23. Where, in a foreclosure suit, the defence is a satisfaction of a mortgage 





debt, and the evidence in the case upon the part of the plaintiff con- 
sists of the debt established by judicial proceedings and outstanding 
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24, 
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26. 


27. 


28. 


30. 


up to the institution of the suit, the mortgage, and plaintiff's denial of 
any payment or satisfaction, and the evidence upon the part of the 
defendant is his own testimony in direct conflict with this written 
evidence and the testimony of the plaintiff, the testimony of defend- 
ant’s son, which is uncertain and indefinite, and to part only of a 
conversation between the parties, and the testimony of a third party 
not plainly in conflict with plaintiffs testimony, the court should 
find for the plaintiff. Especially is this true when the assault upon 
the mortage debt involves the regularity and propriety of proceed- 
ings in a collateral suit. Under the peculiar circumstances of this 
case the decree is affirmed without prejudice to any right to pro- 
ceedings which the defendant may have, looking to a re-sale of the 
property alleged to have been sold by the fraud and covin of the 
plaintiff at a price less than its value, or to file an original bill to 
set the sale aside, or to his action for damages. Jd. 

A general demurrer to a bill, as for want of equity, will be overruled 
if there is any ground of equitable relief stated in the bill, even if 
there are any number of grounds of special demurrer. Thompson 
v. Maxwell, 773. 

Where, upon a foreclosure of mortgage, after decree and sale it is 
found that a portion of the lands described in the mortgage (a copy 
of which was annexed to the bill) were not properly described in 
the bill of foreclosure, a bill of review may be filed for the purpose 
of correcting the error in the bill and setting aside the decree and 
sale as to the land erroneously described ; or setting aside the de- 
cree in toto if necessary, and obtaining a sale of the mortgaged 
lands. Jd. 

An injunction should not be granted unless the bill contains a prayer 
therefor, nor should an injunction to stay proceedings at law be 
granted without bond and securities prescribed by statute, exceptin 
cases otherwise specially provided for by law. Jd. 

A mortgagee cannot restrain the prosecution of a suit in ejectment 
(brought by a purchaser under a junior lien) against a mortgagor or 
his tenant. Id. 

A service of subpeena upon a sheriff, as ex-officio administrator, be- 
fore he has been ordered by the Judge of Probate to take charge of 
the estate of a deceased mortgagor, does not autherize a decree pro 
confesso. Wilson’s Adm’r, et als. v. Dibble, 782. 


. Where there is a total absence of parties against whom a decree can 


be made, a plea in abatement should be sustained. Jd. 

Where parties holding a deed executed for the purpose of securing 
them for money due and advances to be made, and they on delivery 
of the deed gave to the grantor an agreement to convey to the 
grantor, on payment of a sum named, the interest of the grantees 
is a mortgage interest; and if they have taken possession of the 
premises against the consent of the grantor, and without foreclo- 
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sure, his proper remedy against them is at law, and not in equity, to 
recover the possession. Hndeil & Son v. Walls, 786. 


31. The fact that complainant’s property was taken possession of by a 


mortgagee without foreclosure, while complainant was in custody 
of a committee as an adjudged lunatic, does not give him, after the 
restoration of his reason, a right to recover possession of his land 
by bill inchancery. Id. 


III. Crmman. (See Crmumnat Law.) 


PRESUMPTIONS. See Hvidence,7; Office and Officer, 2. 
PRINCIPAL AND INTEREST. 
1, Pending the consummation of a sale of land an injuuction restrain- 


ing it was served on the parties, at the suit of a third person ; after- 
wards, by an arrangement by stipulation of the parties, including 
the plaintiffin the injunction suit, a conveyance of the land was made 
and the consideration secured by notes and mortgage payable at a 
day certain, one note without interest and others with interest, which 
notes and mortgage were deposited with a party in trust, subject to 
the determination and decree of the court in an injunction suit: 
Held, That the injunction was waived and did not attach to the 
notes and mortgage, and did not relieve the maker of the notes from 
the payment of interest thereon after maturity, and he was not re- 
strained by the injunction, or by the arrangement, from paying or 
tendering the money to the holder when due, according to the legal 
effect of his promise. Chandler & Wittich v. Wright, 510. 


2. A verdict, “ We, the jury, find for the plaintiff, and assess his dam- 


ages at $1,662.40, with legal interest from the 1st September, 1876,” 
expresses sufficiently the intention of the jury ; the time for which 
such interest is to be computed and the rate are fixed. The clerk 
can make the necessary calculation and embody the amount in the 
judgment. Simpson & Co. v. Danieis, 677. 


PRINCIPAL AND SURETY. 
1. At the date of a bond given by a Collector of Revenue, conditioned 


for the faithful discharge of his duties, the law provided that if any 
Collector should, without good and sufficient excuse, neglect to pay 
over, according to the requirements of law, any money collected by 
virtue of his office, he should be deemed guilty of embezzlement 
and punished by imprisonment, &c. Afterwards the Legislature re- 
pealed this law. In a suit against the Collector and his sureties 
upon the bond, the latter pleaded that they were discharged by such 
repeal, by reason that the bond was executed in view of the penal 
statute ; that its existence was an inducement to their signing the 
bond, and that the repeal deprived them and the State of a remedy 
against the Collector to enforce payment of money collected by him. 
On demurrer to this plea: Held, Tnat it did not set up a defence in 
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favor of the sureties against a breach of the condition of the bond. 
State y. Smith, et als., 175. 

2. The sureties pleaded that after the Collector had begun to neglect his 
duties, they demanded of the Governor that he suspend the Collec- 
tor and appoint another to perform the duties under tke provisions 
of an act of the Legislature; but the Governor neglected end re- 
fused so to do, and the default of the Collector alleged ig this suit 
occurred subsequent to this request, whereby the obligors claim that 
they are not ligble. On demurrer to this plea: Held, That this plea 
did not set up a defence to the action; that the laces or geglect of 
the officer of the Government in such case did not relieve the sure- 
ties. Jd. 

3. Sureties on the bond of an officer of @ privete cergoratiog, whose 
office is annual, with power in him to hold until bie snccegsor is 
elected and qualified, are bound only for the year for which he was 
chosen and for such further time as is reasonably @ufficieat.for the 
election and qualification of his successor, and no lomger. Guar- 
anteeing the good faith and honesty of such officer “ during hiscon- 
tinuance in office,” means not an indefinite period, or fer the time 
he may possibly hold such office by new elections, but his continu- 
ance in office under his then election and for the legal term. Mu- 
tual L. & B. Association *. Price & Price, 204. 

. Sureties upon such bond are not discharged by the geglect of the offi- 
cers of the corporation to have, as prescribed by the eenatitution 
and by-laws of the corporation, periodical examiseties of the books - 
of the officer whose sureties they ere. Mere loches, umgccompanied 
with fraud, is no ground of discharge. Jd. 


5. A suit by a co-surety against the heirs of @ deceseed co-surety for con- 
tribution is not barred by the statute of non-cleim, the edministra- 
tor having published the notice required by that stetyte and been 
discharged and the estate distributed before the cause of getion ae- 
crued as between the sureties upon their bond. Gilon ® Mitchell, 
et als, 519. 

6. After the discharge of an administrator by due course cf le@ and the 
distribution of the estate to the heirs, a suit in equity for eontribu- 
tion may be maintained against the heirs by a co-surety of the de- 
cedent, whose claim arose after the discharge, to the extent of the 
property or its value which came to the heirs. 2. 

%. Such suit is not a suit against heirs upon the bond of the ancestor to 
recover a personal judgment against them, but is in the nature of a 
suit im rem to reach the property of the ancestor. The decision in 
this case does not conflict with Gilchrist #s. Filyau, 2 Fie. R., 94. 
Ta. 

PROBATE JUDGE AND COURT. See Jurisdiction, (of Probate Court or 
Judge) 1, 2, 3. 
57 








PROCESS. See Practice, (Hquity) 20,28; (Law), 36. 

| PROMISSORY NOTE. See Husband and Wife, 4; Collector of Revenue, 
2, 8. | 

QUO WARRANTO. 


1. A pilot ie not an officer within the meaning of the Constitution and 
statutes of this State; he is a person invested by law with peculiar 
powers and privileges connected with commerce, for the exercise of 
which a qualification is required by the State. The privileges and 

| powers which he has, being of a public nature, resulting from legis- 

lative grant, are franchises, If he is exercising such franchises 
without the qualification prescribed by the State, an information in 
the nature of a quo warranto may be brought by the Attorney- 
General. State, ex rel., v. Jones, 306. 

2. A plea is a sufficient responge to an information in the nature of a quo. 
warrant, if it eets up facts showing a right to exercise the office or 
i] franchise alleged to have been usurped. Where a statute prescribes 
& qualification for exercising an office or franchise, the plea need not 
be framed in the words of the law. It is sufficient if the facts set up 
show clearly the right. Jd. 


RAILROADS. See Common Carriers, Corporations, Florida State Bonds, 
Internal Improvement Act and Fund. 


1. Franchises which are incorporeal hereditaments of an intangible na- 
ture, are not embraced within the meaning of the terms “ lands or 
tenements" in the act regulating the proceeding of unlawful de- 
tainer. Hence: Gibbs, et al, v. Drew, 147. 

2. A railroad being a public work, the possession of which is necessarily 
attended by the right and duty to use and employ the franchises 
granted by the sovereign in connection with it, an action of unlaw- 
ful detainer does net lie to recover possession of a part thereof, as 
this involves the right to and the public duty of exercising these 
franchises. Id. 

8. Under the provisions of the statutes regulating the exchange of State 
bonds with the Jacksonville, Pensacola and Mobile Railroad Com- 
pany ‘for its bonds, the State was to occupy two relations to the pur- 
chasers of the bonds of the State. The first was that of primary 
debtor tc the holder, and the second was that of trustee holding the 
bond of the company and the lien created by the act to secure pay- 
ment to ihe party who advanced money to the company. The 
Legislature had no authority to create the first relation. It did 
have power to create the second, and a decree based upon the rela- 
tion of primary debtor as fixed by the statute is erroneous. The 
case of Holland vs. The State of Florida, 15 Fia., 456, and the case 
of the State of Florida, et al., vs. the Florida Central Railroad Com- 
pany, et a/., 15 Fla., 724, commented upon and followed, so far as 
applicable to this case. State and Trustees v. J. P. & M. R. R. Oo., 
et al., 708. 
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RECEIVER. See Funds in Court; Practice, (Hquity) 11, 12. 
RECORDS OF COURT. See Amendment. 


A court of record has inherent power to correct the mistakes of its 
officers, so that its record may speak the truth as to its action. 
Clerks of the Circuit Court have no authority to enter a judgment 
after the expiration of the term, upon a verdict rendered in term. 
Such an entry, though placed in the minutes as being rendered 
during term, may be inquired into by the court at a subsequent term» 
and if no such judgment was rendered by the court, such entry 
should be corrected. The corrections may be made upon parol evi- 
dence, and the presumption in this court is that there was sufficient 
to justify the action of the Circuit Court. Sedgwick v. Dawkins, 198. 


REMITTITUR. 


D. brought his action against S. to recover damages sustained by rea- 
son of 8’s. negligence to one hundred and one pieces of hewn tim- 
ber. On the trial it appeared that one D. 8S. was jointly interested 
with the plaintiff in twenty-one pieces, and that P. was also jointly 
interested with plaintiff in thirty-two pieces. The jury found for 
the plaintiff and assessed his damages as sustained on the whole one 
hundred and one pieces. The defendant 8. moved for a new trial, 
and the plaintiff D. having, before judgment, remitted the average 
damages on the fifty-three pieces in which D. S. and P. were inter- 
ested, the motion was denied, and judgment ordered for an amount 
equal to the average of the damage sustained by the plaintiff D. on 
the timber owned by him alone: Held, To be no error, the evidente 
showing the timber to be of like quality and value, and the damage 
having been calculated and arrived at by an average of the whole. 
Simpson & Co. v. Daniels, 677. 


RULES OF PRACTICE. See Appeals,1,7; New Trial, 1, 2. 
SENTENCE. See Criminal Luu, 5. 

SEPARATE ESTATE OF WIFE. See Husband and Wife. 

SET-OFF. See Hjectment, 5. 

SHERIFF. See Administrators and Ezxecutors, 6; Hvidence,2; Parties, 1. 
STATE. 


No officer can bind either the State or county unless there is authority, 
either expressed or necessarily implied, given by law to make the 
contract sought to be enforced. County of Nassau vy. Downie, 171. 


STATUTES CONSTRUED AND REFERRED TU. 


AGRICULTURAL COLLEGE. 


Chapters 3045, 1766, 1905, Laws; Act of Congress July 2, 1862. 
State, ex rel. v. Knowles, ct als,, 577. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
Autertne Marks or ANIMALS. 
Chapter 1637, Chapter IV., Section 51, Laws. 
Story & Sullivan v. State, 564. 
AMENDMENT. 
Chapter 1096, Laws. 
Loring v. Wittich, 617. 
APPEALS, TIME IN WHICH CAN BE TAKEN. 
Ohapter 3008, Laws. 
Alvord, Kellogg & Campbell y. Little, 158. 
APPRENTICE. 
Thompson’s Digest 227, Chapters 1471, 1557, Laws; 5 Eliz. Ch. 4, 
$31; 54 Geo. ITI., Ch. 96. 
State, ex rel. v. Jones, 306. 
BamLirrs. 
Chapters 47, 1815, 1981, Laws. 
County of Nassau v. Downie, 171. 
BAstaRDY. 
Thompson’s Digest, 228, 229. 
John D. C. v. State, ex rel., 554. 
_ Andrew G. vy. Catherine A., 830. 
Buu oF PARTICULARS. 
Chapter 1096, Section 3, Laws. 
Loring v. Wittich, 617. 
Bonps oF THE STATE OF FLORIDA. 


Ghapters 1716 and 1781, Laws. 
Trustees I, I. Fund v. J. P. & M. R. R: Co., 708. 


OnADMANTs, OCCUPYING. 
Chapter 238, Laws. 
Duncan, ¢4 al. v. Jackson, et als., 838. 
OOLLEcCTORS OF REVENUE. 
Chapter 1713, Section 52, Laws. 
State y. Smith, et als., 175. 
Chapter 1966, Section 65, Laws. 
State, ex rel. ¥. Drew, 303. 


Costs, Power TO REQUIRE SECURITY FOR OR Deposit TO CovaR IN 
SUPREME COURT. 
Chapter 1938, Laws; Statute of Gloucester, 6 Ed. I. Ch. 1, § 8. 
Robinson v. Roberts, 156. 
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STATUTES CONSTRUED AND REFERRED TO—~( Continued.) 
CRIMINAL PROCEEDINGS BEFORE JUSTICES OF THE PEACE. 
Chapter 2093, §§ 1 and 14, Laws; Chapter 1693, §1, Laws. 
Ex-parte, Alfred Hunter, 575. 
DecrREB Pro ConFEsso. 
Thompson’s Digest, 452. 
Tunne and Jessup & Co. v. Robert, 738. 
DISCRETION OF CouRT. 
Chapter 1096, Section 34, Laws. 
State, ex rel. v. Jones, 306. 
Chapter 1628, Section 28, Laws. 
Coker v. Merritts H2’r, 416. 
EJECTMENT. 
Chapters 233 and 999, Laws. 
Dunean, et al. vy. Jackson, et als., 338. 
EuectTion Law. 


Chapter 1868, Section 4, Laws. 
State, ex rel. v. Board of State Canvassers, 17. 


EnGuLisH STATUTES. 
5 Eliz., Ch. 4, $31; 54 Geo. IIL, Ch. 96. 
State, ex rel. v. Jones, 306. 
Statute of Gloucester, 6 Ed. I., Ch. 1, §2. 
Robinson vy. Roberts, 156. 
Statute of Westminister, IT. 
Coker & Scheiffer v. Hayes, 368. 
29 Chas. IT. 
ates’ Adm’r vy. Jones’ Ha’r, 216. 
5 Geo. I, Ch. 18; Thomp. Comp. Eng. Statutes (manuscript), p. 38. 
Loring, et al. v. Wittich, 323. 
Exceptions, BILL oF. 
Thompson’s Digest, 351, §3. 
Robinson vy. Matthews, 319. 
Mayo v. Hynote, 673. 


EXcEPTIONS TO CHARGE OF JUDGE To JURY, AND TO ProcErore* 
Code of Procedure (Chapter 1815), Section 210, Statute o° We 
minister IL 
Ooker & Scheiffer v. Hayes, 368. 
BxemprTion oF PROPERTY FRoM ForcepD Sate. 
Chapter 1715, Sections 7 and 8, Laws. 
Loring v. Wittich, 498. 
FALsE PRETENCE. 


Chapter IV., Section 50 of Chapter 1637, Laws. 
Hamilion vy. State, 288. 








~902 INDEX. 


STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
INJUNCTION Bonp. 
Thompson’s Digest, 454; Chapters 526 and 1098, Laws. 
Thompson v. Maxwell, 773. 


INTERNAL IMPROVEMENTS. 
Capters 610, 936, Laws. 
Trustees I. I. Fund y. St. Johns Railway Co., 531. 
Trustees I. I. Fund, etal.v.J. P. & M. R. R., et al., 708. 
Act of Congress, September 28, 1850. 
Id. 
Chapters 610, 734, Laws. 
State, ex rel. v. Sullivan, 791. 
JUDGMENTS OF JUSTICES OF PEACE, Fitinc TRANSCRIPT IN CLERK’s 
OFFICE AND IssUING EXECUTION ON. 
Chapter 2040, Sections 43, 44, Laws. 
Bucky v. Willard, 330. 


JURORS AND JURY. 
Chapters 47,1815, 1981, Laws, (Thomp. Dig., 438-9. 
County of Nassau v. Downie, 171. 
Chapters 2046, 1628, 2043, 3010, Laws. 
Gibson v. State, 291. 
Chapter 1628, Section 28, Laws. 
Coker v. Merritt’s Ex’r, 416. 


LANDLORD AND TENANT. 


Chapter 2044, Laws. 
Barnett v. Togni, 328. 


MortTaaceE. 
Thompson’s Digest, 180, Section 4. 
Thompson vy. Maxwell, 773. 
Motion FoR NEw TRIAL OR IN ARREsT OF JUDGMENT, FILING OF 
REASONS FOR. 
Thompson’s Digest, 351, Section 2, paragraph 1. 
Dupuis v. Thompson, 69. 
Sedgwick v. Dawkins, 198. 
New York Corporation Act. 
Flash, Lewis & Co. v. Conn, 428. 


Non-cLam, STATUTE OF. 
Thompson’s Digest, 206, 207. 
Gibson v. Mitchell, et als., 519. 
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STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
OFFICE, TENURE OF, OF CrrcuIT JUDGES. 
Chapter 1633, Section 2, Laws. 
Advisory Opinion, 841. 
Pitots, APPRENTICESHIP OF. 
Chapter 1893, Section 3, Laws. 
State ex rel., v. Jones, 306. 
Rea Estate TO BE CONSIDERED ASSETS. 
Thompson’s Digest, 202, Sec. 7, par. 2, Chapter 1732, Laws. 
Scott vy. Lloyd, et ux., 151. s 
REVIVAL OF STATUTEs. 
Thompson’s Digest, 22. 
County of Nassau v. Downie, 171. 
SALE oF LANDS TO Pay DeEsts oF TEsTATOR OR INTESTATE By PRO- 
BATE JUDGE. 
Thompson’s Digest, 202, 203. 
Hays Adm’x v. McNealy, 409. 
SALE OF PROPERTY BY FEME COVERT. 
Section 4, act March 6th, 1845; Thompson’s Digest, 221, section 5. 
Tunno and Jessup & Co. v. Robert, 738. 
SHERIFF. 
Thompson's Digest, 198-9; Chapter 157, section 3, acts ef 1848. 
Wilson’s Adm’r, et al., v. Dibble, 782. 
SEPARATE EsTaTE OF MARRIED WoMEN. 
Thompson’s Digest, 221, act March 6, 1845. 
Dollner, Potter & Co, v. Snow, et al., 86. 
SERVICE BY PUBLICATION. 
Thompson’s Digest, 452. 
Tunno and Jessup & Co. v. Robert, 788. 
SeTtinc AsIDE EXECUTION IssuED By CLERK OF CrrcuIT COURT ON 
JUSTICES’ JUDGMENT. 
Thompson’s Digest, 360, Section 6. 
Bucky v. Williard, 330. 
' SraTUTE or FRAUDS. 
Thompson’s Digest, 217, 218; 29 Charles IT. 
Tate's Adm’r v. Jones’ Ha’r, 216. 


Thompson’s Digest, 177, 218. 
Tunno and Jessup & Co. v. Robert, 738. 








STATUTES CONSTRUED AND REFERRED TO—( Continued.) 
UNLAWFUL DETAINER. 


Chapter 1630, Laws. 
Gibbs, et al., v. Drew, 147. 


VENUE IN AvTacumEnt Cases. 
Thompson's Digest, 369, 370, 326. 
Canova ¥. Colby & Gould, 167. 


WITNESS. 


Chapter 1983. 
Tunno and Jessup & Co. v. Robert, 738. 


Writ oF Exron, AMENDMENT OF. 


page 38; Chapter 1096, Section 74, Laws; acts of Congress, June 
| 1st, 1872, Chapter 255, Section 3, Volume 17, page 196. 

Loring, et al., v. Wittich, 323. 

Writ or Exror in Haseas Corpus Cases. 


Thompson's Digest, 529, 530, 446, 447. 
Tyler v. Painter, 144. 


STATUTE OF FRAUDS. 

1. In pursuance of a parol agreement for the sale and conveyance of 
lands, the purchaser paid the price agreed on in full; the purchaser 
was @ tenant at wiil, in possession at the time of making the agree- 
ment, and afterwards remained in possession, erected a dwelling 
house and fences, enlarged the enclosures, cultivated the land, set 
out fruit trees and pruned the trees already grown, and treated the 
preperty as his own, enjoying it as the home of his family, receiy- 
ing the cropsend the proceeds of the fruit for years, with the know])- 
edge and without objection by the seller or his heirs or representa- 
tives: Held, Upon bill filed for a specific execution of the agree- 


ment: 





the purchase price alone is not sufficient to take the case out of the 
statute of frauds. Tates’ Adm’r v. Jones’ H2’r, 216. 

$. That the payment of the purchase-money, followed by delivery of 
possession, under a parol agreement for a sale of lands, or followed 
by s comtinned possession by the purchaser, (if already in posses 
sion,) and circumstances showing that the subsequent possession 
was inconsistest with the original tenancy, and was censistent only 
with, and legitimately referable to the agreement for a purchase and 
sale, constitute sueh part performance that the seller is estopped 
from insisting that the agreement was not signed, and a specific ex- 
ecution of the agreement may be decreed.- Id. 

4. There is no rule that the improvements made by a purchaser under a 





5 George L., Ch. 13; Thomp. Comp. Eng. Statutes, (Manuscript) 


2. That upon @ parol agreement for the sale of lands, the payment of 
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STATUTE OF FRAUDS—( Continued.) 
parel agreement for the purchase of lands shall be of any specified 
value, in order to warrant the inference that they were made 
with reference to the contract. Itis enough that they are of such 
a character, and made under such circumstances, that it will be in- 
ferred that they were made because of the agreement to convey. Jd. 


STATUTE OF LIMITATIONS. 

1. A promise by a member of a late copartnership, made after dissolu- 
tion and before a suit is barred by the statute-of limitations, to pay 
a partnership debt, will not prevent the running of the statute so as 
to estop the other partner from availing himself of the defence of 
the statute as against the original cause of action; and this whether 
the creditor was aware of the dissolution or not. Tate vy. Clemenis, 
339. 

. Nor does an admission by one partner, after dissolution, that a debt 
is due, bind the other late partner so as to take the case out of the 
statute as to the latter. Id. 

3. The “cause of action” in a suit for goods sold is the express or im- 
plied promise to pay, and a promise by the party sought to be 
charged, or facts from which a promise legally results, within the 
period of the statute of limitations, must be shown to defeat the 
operation of the statute. Jd. 

4. A member of a copartnership, after the dissolution, has no agency 
growing out of the former partnership relation to create or perpet- 
uate a liability of his late copartner for partnership indebtedness as 
against the operation of the statute of limitations. Jd. 

5. A suit by a co-surety against the heirs of a deceased co-surety for 
contribution is not barred by the statute of non-claim, the adminis- 
trator having published the notice required by that statute and been 
discharged and the estate distributed before the cause of action ac- 
crued as between the sureties upon their bond. Gibson v. Mitchell, 
et als., 519. 

6. The presentation of such claim to the discharged administrator is of 
no effect. Id. 

7. After the discharge of an administrator by due course of law and the 
distribution of the estate to the heirs, a suit in equity for contribu- 
tion may be maintained against the heirs by a co-surety of the de- 
cedent, whose claim arose after the discharge, to the extent of the 
property or its value which came to the heirs. Jd. 

8. Such suit is not a suit against heirs upon the bond of the ancestor to 
recover a personal judgment against them, but is in the nature of a 
suit én rem to reach the property of the ancestor. The decision in 
this case does not conflict with Gilchrist vs. Filyau, 2 Fla. R., 94. 
Id. 


4 
STATUTE OF NON-CLAIM. See Statute of Limitations, 5, 6, 7, 8. 


io) 
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STATUTORY SEPARATE PROPERTY OF WIFE. See Husband 
and Wife. 
STOCKHOLDERS. See Corporations. 
SUPERSEDEAS. See Writ of Hrror,3; Appeals, 2. 
SUPPLEMENTAL BILL IN NATURE OF BILL OF REVIEW. 
See Pleading, 15. 
SUPREME COURT. See Appeals, Jurisdiction (of Supreme Court), Prae- 
tice (Equity), 14; Writ of Error. 
SURETIES. See Principal and Surety. 
SURETIES OF THE PEACE. See Criminal Law, 1, 2. 
SURPRISE. See New Trial, 9. 
SURPLUSAGE. See Mandamus, 5; Criminal Law, 5. 
TAXATION AND TAXES. 
1. A note whereby the maker promises to pay a sum of money “ for 
value received on account of taxes on the property of the estate of 
L. and others for the year 1872,” does not give a right of action to 
the payee, as the law does not recognize this mode of collecting 
taxes, and there is no allegation in the declaration that payee had 
paid the taxes for or at the request of the maker. Dickson v. Gam- 
ble, 687. 
2. A tax-collector cannot enforce a note given him for taxes which it is 
his duty to collect, particularly as it is not alleged that he paid or 
discharged the taxes mentioned at the request of the maker. Jd. 
3. Whether the publication of the list of lands advertised to be sold for 
unpaid taxes by a collector creates the relation of debtor and cred- 
itor as between the collector and the publisher, quere? 
4. Commissions for collecting taxes. 
See Collector of Revenue, 1. 

5. Exemption from taxation and contracts as to such exemption. 
See Constitutional Law, 17, 18. 

6. Injunction against collection of taxes. 
See Injunction, 1, 5. 


TENDER. 


A tender of a sum less than the amonnt due upon the note is of no avail. 
Chandler & Wittich v. Wright, 510. 


TRESPASS. See Injunction, 1. 


TRUSTS AND TRUSTEES. See Mortgage, 1,7,8; Internal Improvement 
Act and Fund, 1, 2, 3, 4, 5,6, 7; Florida State Bonds, 1,3; Rail- 
roads, 3; Husband and Wife, 1, 2, 5. 


UNLAWFUL DETAINER. 


1. Franchises which are incorporeal hereditaments of an intangible na- 
ture are not embraced within the meaning of the terms “ lands or 
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UNLAWFUL DETAINER—{ Continued.) 
tenements ” in the act regulating the preceeding of unlawful detain- 
er. Hence: Gibbes, et al. v. Drew, 147. 

2. A railroad being a public work, the possession of which is necessarily 
attended by the right and duty to use and employ the franchises 
granted by the sovereign in connection with it, an action of unlaw- 
ful detainer does not lie to recover possession of a part thereof, as 
this involves the right to and the public duty of exercising these 
franchises. Jd. 

3. Heirs at law are not proper plaintiffs in an action for unlawful de- 
tainer where defendant is in possession under a lease made by the 
ancestor in her life time. The right of possession, and consequent- 
ly the right of action, passes to the administrator or executor as an 
incident of the asset. Scott v. Lloyd, et uz., 151. 


VENDOR'S LIEN. See Internal Improvement Act and Fund, 5. 
VENUE. 


1. The trial of the issues of fact upon the traverse of the affidavit upon 
which a writ of attachment was issued, if a jury be demanded, 
must be had in the county where the suit is pending. Canova v. 
Colby & Gould, 167. 

2. Semble: That the affirmative of the issues of fact upon such traverse 
is with the plaintiff; he must prove the truth of the allegation in 
the affidavit to the satisfaction of the court or jury, in order to sus- 
tain his writ. Jd. 


VERDICT. . 

A verdict that “We, the jury, find for the plaintiff, and assess his 
damages at $1,662.40, with legal interest from the 1st September, 
1876,” expresses sufficiently the intention of the jury; the time for 
which such interest is to be computed and the rate are fixed. The 
Clerk can make the necessary calculation and embody the amount 
in the judgment. Simpson & Oo. v. Daniels, 677. 


WAIVER. See Injunction, 2. 
WITNESSES. See Hvidence. 


1. Iu an action of bastardy the mother has an interest in the result 
which may be taken into consideration by the jury in considering 
her credibility as a witness, and the court should have so instructed 
the jury when requested so to do by the defendant’s counsel. John 
D. C. v. State, ex rel., 554. 

2. To authorize a witness to testify as to the reputation of another for 
truth and veracity in order to impeach him, it is not necessary that 
he should know whata majority of his neighbors or associates say 
or think of his character for truth. Robinson v. State, 835. 

3. It a witness testifies that he knows the reputation for truth and vera- 
city of the party to be impeached where he lives, the questions as to 








SPST ee 
4 4 ‘ 


06 eye 
a. . 








ee eee 





908 INDEX. 


WITNESSES—{ Continued.) 
whether the reputation is good or bad, and whether from: that repu- 
tation he would believe him under oath, are preper. Id. 

4. The opposing party can, upon cross examination, ascertain the ex- 
tent of the information of the witness, and the sources of his know - 
ledge. Jd. v4 Me _ 

5. A juror after solemnly entering his verdict in court w not to be be- 
lieved or heard whenever he afterwards swears that he never ap- 
proved or consented to the verdict. After the return and affirm- 
ance of a verdict in open court the testimony of jurors as to the mo- 
tives and influences by which their deliberations were governed 
should not be received. Coker & Scheiffer v. Hayes, 368. 


WORDS. 


Cause or Action. See Partners and Partnership, 11. 

During His ConTINUANCE IN OFrFiceE. See Principal and Suvety, 3. 
Heap or Famity Resipine in Tus State. See Hremptions, &c., 1. 
LANDS AND TENEMENTS. See Unlawful Detainer, 1. 


WRIT OF ATTACHMENT. See Attachments. 
WRIT OF ERROR. See Appeals; Habeas Corpus, 1, 2. 


1. A writ of error issued to bring up a judgment wherein the plaintiff 
in error and nine others were parties defendant, being responded 
to by sending the record of a judgment wherein the plaintiff in 
error is the only party defendant, will be quashed on motion. 
Loring, et al., v. Wittich, 323. 

2. If, however, before entry of the order, the plaintiff in error moves to 
amend the writ so as to make it conform to the record, this court 
may, under its statutory powers, allow the amendment. The prac- 
tice in England and the United States as to amending writs of error 
considered. Jd. 

3. An order of the Circuit Judge refusing to allow a supersedeas upon an 
appeal from the County Judge in a case at law, is not a final judg- 
ment from which an appeal or writ of error will lie. Barnett v. 
Togni, 328. 

Semble: There is no provision of the Constitution or statutes authoriz- 
ing a review in the Supreme Court, by appeal or writ of error, of a 
determination by the Circuit Court upon an appeal from a judgment 
of the County Judge in proceedings before him, relating to the un- 

lawful detention of lands and tenements. Jd. 











